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U.S. Customs Service 


Treasury Decisions 


(T.D. 80-258) 
Cotton and Manmade Fiber Textile Products—Restriction on Entry 


Restriction on entry of cotton and manmade fiber textile products manufactured 
or produced in Sri Lanka 


There is published below a directive of September 9, 1980, received 
by the Commissioner of Customs from the chairman, Committee 
for the Implementation of Textile Agreements, concerning restriction 
on entry of cotton and manmade fiber textile products in various 
categories manufactured or produced in the Sri Lanka. 

This directive was published in the Federal Register on Septem- 
ber 12, 1980 (45 F.R. 60465), by the committee. 

(QUO-2-1) 
Dated: October 23, 1980. 
Wituram D. Styne 
(For Richard R. Rosettie, Acting 
Director, Duty Assessment Division). 


U.S. DepartTMENT oF CoMMERCE, 
INTERNATIONAL TRADE ADMINISTRATION, 
Washington, D.C., September 9, 1980. 


Committee for the Implementation of Textile Agreements 


CoMMISSIONER OF CusToMs, 
Department of the Treasury, 
Washington, D.C. 

Dear Mr. Commissioner: Under the terms of the Arrangement 
Regarding International Trade in Textiles done at Geneva on Decem- 
ber 20, 1973, as extended on December 15, 1977; pursuant to the 
Bilateral Cotton, Wool and Man-Made Fiber Textile Agreement of 
July 7, 1980, between the Governments of the United States and Sri 
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Lanka; and in accordance with the provisions of Executive Order 
11651 of March 3, 1972, as amended by Executive Order 11951 of 
January 6, 1977, you are directed to prohibit, effective on September 
15, 1980, and for the 12-month period beginning on May 1, 1980, and 
extending through April 30, 1931, entry into the United States for 
consumption and withdrawal from warehouse for consumption of 
cotton and manmade fiber textile products in categories 331, 335, 340, 
341, 348, 640, and 641 in excess of the following levels of restraint: 


Category 12-month levels of restraint ' 

331 700,000 dozen pairs 

335 100,000 dozen 

340/341/640/641 1, 150,000 dozen of which not more 
than 350,000 dozen shall 
be in category 340; not 
more than 360,000 doz- 
en shall be in category 
341; not more than 
80,000 dozen shall be in 
category 640; and not 
more than 360,000 doz- 
en shall be in category 
641. 

348 200,000 dozen 


In carrying out this directive, entries of cotton and manmade fiber 
textile products in the foregoing categories produced or manufactured 
in Sri Lanka, that have been exported to the United States before May 
1, 1980, shall not be subject to this directive. 

Cotton and manmade fiber textile products in the foregoing cate- 
gories that have been released from the custody of the U.S. Customs 
Service under the provisions of 19 U.S.C. 1448(b) or 1484(a)(1) (A) 
prior to the effective date of this directive shall not be denied entry 
under this directive. 

The levels set forth above are subject to adjustment in the future 
according to the provisions of the bilateral agreement of July 7, 1980, 
between the Governments of the United States and Sri Lanka, which 
provide, in part, that: (1) Specific limits may be exceeded by not 
more than 7 percent of their square yards equivalent total in any 
agreement period and sublimits of specific ceilings may be exceeded 
by not more than 10 percent within the overall specific limit; (2) 
specific limits may be increased for carryover and carryforward up 


1 The levels of restraint have not been adjusted to reflect any entries after Apr. 30, 1980. 
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to 11 percent of the applicable category limit or sublimit; and (3) 
administrative arrangements or adjustments may be made to resolve 
minor problems arising in the implementation of the agreement. 
Any appropriate adjustments under the provisions of the bilateral 
agreement, referred to above, will be made to you by letter. 

A detailed description of the textile categories in terms of TSUSA 
numbers was published in the Federal Register on February 28, 1980 
(45 F.R. 13172), as amended on April 23, 1980 (45 F.R. 27463), and 
August 12, 1980 (45 F.R. 53506). 

In carrying out the above directions, entry into the United States 
for consumption shall be construed to include entry for consumption 
into the Commonwealth of Puerto Rico. 

The actions taken with respect to the Government of Sri Lanka and 
with respect to imports of cotton and manmade fiber textile products 
from Sri Lanka have been determined by the Committee for the 
Implementation of Textile Agreements to involve foreign affairs 
functions of the United States. Therefore, the directions to the Com- 
missioner of Customs, which are necessary for the implementation 
of such actions, fall within the foreign affairs exception to the rule- 
making provisions of 5 U.S.C. 553. This letter will be published in 
the Federal Register. 

Sincerely, 


Paut, T..O’Day, 
Chairman, Committee for the 
Implementation of Textile Agreements. 


(T.D. 80-259) 
Customs Approved Public Gauger 


Approval of public gauger performing gauging under standards and procedures 
required by Customs 


Notice is hereby given pursuant to the provisions of section 151.43 
of the Customs Regulations (19 CFR 151.43) that the application of 
W. B. Bransom & Co., Inc., P.O. Box 1577, Pasadena, Tex. 77501, to 
gauge imported petroleum and petroleum products in all Customs 
districts in accordance with the provisions of section 151.43 of the 
Customs Regulations is approved. 


Dated: October 23, 1980. 


SALVATORE E. CARAMAGNO, 
(For the Director, Office of 
Regulations and Rulings). 
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(T.D. 80-260) 


Foreign Currencies—Daily Rates For Countries Not on Quarterly List 


Rates of exchange based on rates certified to the Secretary of the Treasury by 
the Federal Reserve Bank of New York for the Brazil cruzeiro, People’s Re- 
public of China yuan, Hong Kong dollar, Iran rial, Philippines peso, Singapore 
dollar, Thailand baht (tical), and Venezuela bolivar 


The Federal Reserve Bank of New York, pursuant to section 522(c), 
Tariff Act of 1930, as amended (31 U.S.C. 372 (c)), has certified buying 
rates for the dates and foreign currencies shown below. The rates of 
exchange, based on these buying rates, are published for the infor- 
mation and use of Customs officers and others concerned pursuant to 
part 159, subpart C, Customs Regulations (19 CFR 159, subpart C). 

Brazil cruzeiro: 
October 13, 1980 Holiday 
October 14-17, 1980 $0. 0171 
People’s Republic of China yuan: 
October 13, 1980 Holiday 
October 14-17, 1980 $0. 676727 
Hong Kong dollar: 
October 13, 1980 Holiday 
October 14, $0. 200040 
October 15, . 199760 
October 16, . 199541 
October 17, . 199263 
Iran rial: 
October 13-17, 1980 Not available 
Philippines peso: 
October 13, 1980 Holiday 
October 14-17, 1980 
Singapore dollar: 
October 13, 1980 Holiday 
October 14, 1980 $0. 477099 
October 15, 1980 . 480077 
October 16, 1980 . 480654 
October 17, 1980 . 479846 
Thailand baht (tical): 
October 13, 1980 Holiday 
October 14-17, 1980 $0. 0488 
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Venezuela bolivar: 
October 13, 1980 Holiday 
October 14-16, 1980 $0. 2330 
October 17, 1980 

(LIQ-3-01 O:C:E) 

Dated: October 17, 1980. 
Nancy I. Brown, 
Chief, Customs Information Exchange. 


(T.D. 80-261) 
Foreign Currencies—Variances from Quarterly Rate 


The following rates of exchange are based upon rates certified to the 
Secretary of the Treasury by the Federal Reserve Bank of New York, 
pursuant to section 522(c), Tariff Act of 1930, as amended (31 U.S.C. 
372(c)), and reflect variances of 5 per centum or more from the 
quarterly rate published in T.D. 80-249 for the following countries. 
Therefore, as to entries covering merchandise exported on the dates 
listed, whenever it is necessary for Customs purposes to convert such 
currency into currency of the United States, conversion shall be at 
the following rates. 


Sri-Lanka rupee: 
October 14-16. 1980.3. ee $0. 058480 
October 17, 1980 . 058824 
{(LIQ-3-01 O:C:E) 
Dated: October 17, 1980. 
Nancy I. Brown, 
Chief, Customs Information Exchange. 


(T.D. 80-262) 


Foreign Currencies—Daily Rates For Countries Not on Quarterly List 


Rates of exchange based on rates certified to the Secretary of the Treasury 
by the Federal Reserve Bank of New York for the Brazil cruzeiro, People’s 
Republic of China yuan, Hong Kong dollar, Iran rial, Philippines peso, Singa- 
pore dollar, Thailand baht (tical), and Venezuela bolivar 


The Federal Reserve Bank of New York, pursuant to section 522(c), 
Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certified 
buying rates for the dates and foreign currencies shown below. The 
rates of exchange, based on these buying rates, are published for the 
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information and use of Customs officers and others concerned pursuant 
to part 159, subpart C, Customs Regulations (19 CFR 159, subpart C). 
Brazil cruzeiro: 
October 20-21, 1980 $0. 0171 
October 22-24, 1980 
People’s Republic of China yuan: 
October 20-21, 1980 $0. 674036 
October 22-24, 1980 . 671366 
Hong Kong dollar: 
October 20, $0. 198649 
October 21, 
October 22, 
October 23, 
October 24, 
Tran rial: 
October 20-24, 1980 
Philippines peso: 
October 20-24, 1980 
Singapore dollar: 
October 20, 1980 $0. 478927 
October 21, 1980 . 479157 
October 22, 1980 . 481928 
October 23, 1980 . 481232 
October 24, 1980 . 480654 
Thailand baht (tical): 
October 20-24, 1980 $0. 0488 
Venezuela bolivar: 
October 20-24, 1980 $0. 2328 
(LIQ-3-01 O:C:E) 
Dated: October 24, 1980. 
Nancy I. Brown, 
Chief, Customs Information Exchange. 


(T.D. 80-263) 


Foreign Currencies—Variances from Quarterly Rate 


The following rates of exchange are based upon rates cer tified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to section 522(c), Tariff Act of 1930, as amended 
(31 U.S.C. 372(c)), and reflect variances of 5 per centum or more 
from the quarterly rate published in T.D. 80-249 for the following 
countries. Therefore, as to entries covering merchandise exported 
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on the dates listed, whenever it is necessary for Customs purposes 
to convert such currency into currency of the United States, conver- 
sion shall be at the following rates. 
Sri Lanka rupee: 
October 20-23, 1980 $0. 058824 
October 24, 1980 . 058140 
(LIQ-3-01 0:C:E) 
Dated: October 24, 1980. 
Nancy I. Brown, 
Chief, Customs Information Exchange. 


(T.D. 80-264) 


Entry and Clearance of Aircraft Proceeding Between the United 
States and Cuba; Part 6, Customs Regulations, Amended 


TITLE 19—CUSTOMS DUTIES 


Cuapter I—U.S. Customs Srrvicre 


PART 6—AIR COMMERCE REGULATIONS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Final rule. 


SUMMARY: In a document published as T.D. 80-116, in the Federal 
Register on May 1, 1980 (45 F.R. 29247), the Customs Regulations 
were amended on an interim basis, effective April 29, 1980, to provide: 
(1) That aircraft clearing the United States for, or entering the United 
States from, Cuba, obtain permission to depart from or enter at the 
Fort Lauderdale-Hollywood Airport, Fort Lauderdale, Fla.; and 
(2) procedures to be followed by pilots clearing or entering there. As 
stated in the document, the amendment was made to provide for the 
safe and expeditious transportation of persons between Cuba and the 
United States. 

The notice advised the public that written comments received on or 
before June 2, 1980, would be considered in determining whether any 
change to the regulation would be required before a final rule was 
published. No comments were received in response to the notice and 
Customs has determined that the regulation does not require alteration. 
Accordingly, it is being published as a final rule. 


EFFECTIVE DATE: April 29, 1980. 


FOR FURTHER INFORMATION CONTACT: John Mathis, 
Carriers, Drawback and Bonds Division, U.S. Customs Service, 1301 
Constitution Avenue NW., Washington, D.C. 20229; 202-566-5706. 
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DRAFTING INFORMATION 


The principal author of this document was Lawrence P. Dunham, 
Regulations and Research Division, Office of Regulations and Rulings, 
U.S. Customs Service. However, personnel from other Customs offices 
participated in its development. 


ADOPTION OF THE INTERIM REGULATION 


The interim regulation set forth as T.D. 80-116, in the Federal 
Register of May 1, 1980 (45 F.R. 29247), is adopted as set forth below. 
Witiiam T. ArcHEY 


(For Commissioner of Customs). 
Approved: October 16, 1980. 


Ricuarp J. Davis, 
Assistant Secretary of the Treasury. 


AMENDMENT TO THE REGULATIONS 


Part 6, Customs Regulations (19 CFR Part 6), is amended by adding 
a new § 6.3a, to read as follows: 


§ 6.3a. Entry and Clearance; Cuba 
(a) Unless otherwise authorized by the Regional Commissioner 
of Customs, Miami, Fla. the owner or person in command of 
any aircraft clearing ‘the United States for, or entering the United 
States from Cuba, whether the aircraft is departing on a tem- 
porary sojourn, or ‘for export, shall: 

(1) Clear or obtain permission to depart from, or enter at the 
_ pemenrers -Hollywood International Airport, Fort Lauder- 

ale, Fla.; 

(2) Before arrival from Cuba, furnish a notice of intended 
arrival to the Customs Service, either by or at the request of the 
commander of the aircraft, not less than 15 minutes before crossing 
the U.S. coast or border. The notice shall be furnished through 
the Federal Aviation Administration flight notification procedures 
or directly to the Customs officer in charge at the Fort Lauderdale- 
Hollywood International Airport, Fort Lauderdale, Fla. The 
notice shall include the following: 

(i) Aircraft registration number; 

(ii) Name of aircraft commander; 

(iii) Number of U.S. citizen passengers; 

(iv) Number of alien passengers; 

(v) Place of last foreign departure; 

(vi) Estimated time and location of crossing U.S. coast or 
border; and 

(vii) "Estimated time of arrival. 

(3) Upon arrival, present a manifest of all passengers on board, 
as required by 8 CFR 231.1(b), to an officer of the U.S. Immigra- 
tion and Naturalization Service or to a Customs officer acting as 
an Immigration officer. 
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(4) As a condition precedent to clearance present to Customs: 
(i) The documents required by section 6.8 of this part; and 
(uu) A validated license issued by the Department of Com- 

merce, as provided for in 15 CFR 371.19, or a license issued by 
the Department of State as provided in 22 CFR part 123. See 
footnote (7) to section 6. 3 of this part. 

(b) No passenger arriving from Cuba by aircraft will be released 
by Customs, nor will the aircraft be cleared or permitted to depart, 
before the passenger is released by an officer of the Immigration 
and Naturalization Service or by a Customs officer acting on be- 
half of that agency. 

(c) All other provisions of this part relating to entry and 
clearance of aircraft are applicable to aircraft subject to this 
section. 


(R.S. 251, as amended, sec. 624, 46 Stat. 759 sec. 1109, 72 Stat. 799, 
as amended (19 U.S.C. 66, 1624, 49 U.S.C. 1509)) 


[Published in the Federal Register, Nov. 3, 1980 (45 F.R. 72646)] 





US. Customs Service 
Proposed Rulemaking 


(19 CFR Parts 18 and 112) 
Carriers, Cartmen, and Lightermen 


Notice of proposed amendments to the Customs Regulations relating to the 
carriage of bonded merchandise by private carriers 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Proposed rule. 


SUMMARY: This document proposes an amendment to the Customs 
Regulations to simplify the requirements that a private carrier 
must meet to be designated as a carrier of bonded merchandise. 
The proposed amendment would provide that a private carrier may 
be designated as a carrier of bonded merchandise if (1) the merchan- 
dise (including containerlized merchandise) transported is the prop- 
erty of the private carrier, and (2) the private carrier files a proper 
Customs bond. Conforming amendments are also proposed. 

DATE: Comments must be received on or before (60 days from date 
of publication in the Federal Register). 

ADDRESS: Comments (preferably in triplicate) may be addressed 
to the Commissioner of Customs, Attention: Regulations and Re- 
search Division, U.S. Customs Service, 1301 Constitution Avenue 
NW., room 2426, Washington, D.C. 20229. 

FOR FURTHER INFORMATION CONTACT: Legal aspects: 
Donald F. Beach, Carriers, Drawback, and Bonds Division, 202- 
566-5856 ; operational aspects: Bradley Lund, Inspection and Control 
Division, 202-566-5354, U.S. Customs Service, 1301 Constitution 
Avenue NW., Washington D.C. 20229. 

SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Section 551, Tariff Act of 1930, as amended (19 U.S.C. 1551), 
‘provides that in the discretion of the Secretary of the Treasury, a 
private carrier, upon application, may be designated as a carrier of 
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bonded merchandise, subject to such regulations and, in the case of 
each applicant, to such special terms and conditions, as the Secretary 
may prescribe to safeguard the revenues of the United States with 
respect to the transportation of bonded merchandise by the applicant. 

Section 112.11(a)(4), Customs Regulations (19 CFR 112.11(a)(4)), 
provides that District Directors may authorize a private carrier to 
receive and transport imported merchandise in bond if: 

(i) The private carrier is the proprietor of a Customs bonded ware- 
house or bonded container station; 

(ii) The merchandise (including containerized merchandise) to be 
transported is his property, having been imported by him or purchased 
from another importer; and 

(iii) The merchandise is to be transported: 


(A) From the port of importation, or port where entered for 
warehouse, to the private carrier’s Customs bonded warehouse 
or bonded container station for physical deposit; 


(B) From the private carrier’s Customs bonded warehouse or 
bonded container station to another Customs bonded warehouse 
for physical deposit; or 

(C) If for exportation, from the private carrier’s Customs 
bonded warehouse or bonded container station to a Customs 
bonded warehouse at the port of exportation. 

Customs is of the opinion that the present requirements in section 
112.11(a)(4), which must be met by an applicant before being des- 
ignated as a carrier of bonded merchandise, are needlessly restrictive. 
The goal of these requirements, as set out in 19 U.S.C. 1551, is to 
safeguard the revenue. Requiring a private carrier to be a proprietor 
of a Customs bonded warehouse or bonded container station and 
restricting a private carrier to transporting merchandise to or from 
the private carrier’s bonded warehouse or bonded container station 
are not necessary to accomplish this goal and severely limit the number 
of carriers able to qualify as carriers of bonded merchandise. The 
carrier’s bond and security requirements concerning container stations 
in sections 19.40—-19.49, Customs Regulations (19 CFR 19.40-19.49), 
are considered adequate to protect the revenue if the private carrier 
is restricted to carrying property which it owns. 

Accordingly, it is proposed to amend section 112.11(a) (4) by deleting 
the requirements in subparagraphs (i) and (iii), and by providing that 
a private carrier may be designated as a carrier of bonded merchandise 
if (1) the merchandise (including containerized merchandise) trans- 
ported is the property of the private carrier (present subparagraph 
(ii)), and (2) the private carrier files Customs Form 3588, Private 
Carrier’s Bond. 
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The deletion of the requirements in subparagraphs (i) and (iii) 
would allow a private carrier’s vehicles, which now return empty to 
company locations after delivering merchandise at ports of export, to 
load imported merchandise for transportation under the bond for exporta- 
tion or transportation or for transportation and exportation (Customs 
forms 7557, 7559). Private carriers also would be able to deliver their 
bonded merchandise by the most direct route. 

On the basis of the requirement in present section 112.11(a) (4) 
that a private carrier must be the proprietor of a Customs bonded 
warehouse or bonded container station to be designated as a carrier 
of bonded merchandise, section 112.12(b)(3) provides that if a private 
carrier is the proprietor of Customs bonded warehouses in two or more 
Customs districts to which imported merchandise will be transported, 
he shall file Customs Form 3588, Private Carrier’s Bond, with the 
District Director of Customs for one of the districts, accompanied by 
a statement showing the location of each warehouse and an addi- 
tional copy of the bond for each additional district. 

It is necessary to amend section 112.12(b)(3) to conform to the 
proposed amendment to section 112.11(a)(4) which would delete the 
requirement that a private carrier must be the proprietor of a Customs 
bonded warehouse or bonded container station to be designated as a 
carrier of bonded merchandise. It is proposed to amend section 112.12 
(b) (3) to provide that the private carrier shall file Customs form 3588 
with the District Director in the district where the private carrier 
intends to operate. If the private carrier intends to operate in two or 
more districts, he shall file the bond with the District Director for one 
of the districts, send a copy of the bond to the District Director for 
each additional district, and include with the bond and copies of the 
bond a list of all districts in which he intends to operate. If the private 
carrier is the proprietor of one or more Customs bonded warehouses 
or bonded container stations to which imported merchandise will be 
transported, he shall accompany the bond and copies of the bond by 
a statement showing the location of each warehouse and container 
station. 

It is also necessary to amend section 18.2(e), Customs Regulations 
(19 CFR 18.2(e)), to conform to the proposed amendment to section 
112.11(a) (4). Section 18.2(e) provides that any entry for immediate 
transportation in bond by a private carrier shall be accompanied by 
a commercial invoice setting forth the particulars of the merchandise 
and a statement verified by the District Director of the district in 
which. the private carrier’s warehouse is located requesting permission 
to transport the merchandise to the private carrier’s warehouse. The 
proposed amendment to section 112.11(a) (4) would delete the require- 
ment that a private carrier must be the proprietor of a Customs 
bonded warehouse or bonded container station to be designated as a 
carrier of bonded merchandise. 
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Accordingly, it is proposed to amend section 18.2(e) to provide that 
the commercial invoice must contain a statement verified by the 
District Director of the district to which the merchandise will be 
carried requesting permission to transport the merchandise under a 
carrier’s bond for the purposes of either (1) transportation without 
prior placement in a warehouse under the bond for exportation or 
transportation or transportation and exportation (Customs forms 7557 
or 7559), or (2) direct entry at another port without placement in a 
warehouse, or (3) transportation to his warehouse or to a warehouse 
operated by others. 

The proposed amendments do not affect Customs requirements 
relating to the transportation of merchandise in bond by bonded 
common carriers, contract carriers, or freight forwarders. 


PROPOSED AMENDMENTS 


It is proposed to amend parts 18 and 112, Customs Regulations 
(19 CFR, parts 18, 112), in the following manner: 


PART 18—-TRANSPORTATION IN BOND AND MERCHANDISE IN TRANSIT 


It is proposed to amend section 18.2(e), Customs Regulations 
(19 CFR 18.2(e)), to read as follows: 


18.2 Receipt by carrier, manifest 


* * * * * * * 


(e) In addition to the foregoing, any entry for immediate 
transportation presented at the port of arrival for merchandise to 
be transported in bond by a private carrier shall be accompanied 
by a commercial invoice setting forth the particulars of the mer- 
chandise and a statement in the following form verified by the 
District Director of the district to which the merchandise will be 
carried: 

The undersigned hereby requests permission to transport under 
the provisions of his carrier’s bond, dated on file at 
the port of the merchandise described in the 
attached invoice from the port of for the purposes 
of either (1) transportation to without prior 
placement in a warehouse under the bond for exportation or 
transportation or transportation and exportation (Customs forms 
7557 or 7559), or (2) direct entry at the port of 
without placement in a warehouse, or (3) transportation to his 
warehouse or to a warehouse operated by others located at 
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PART 112—CARRIERS, CARTMEN, AND LIGHTERMEN 


1. It is proposed to amend section 112.11(a)(4), Customs Regula- 
tions (19 CFR 112.11(a)(4)), to read as follows: 


112.11 Carriers which may be authorized 

(a) From port to port in the United States—The District 
Director may authorize the following types of carriers to receive 
merchandise for transportation in bond from one port to another 
in the United States upon compliance with the provisions of this 
subpart: 


* * * 


(4) Private carriers, if: 

(i) The merchandise (including containerized merchan- 
dise) to be transported is the property of the private carrier; 
and (ii) The private carrier files Customs form 3588, 
Private Carriers Bond. 


2. It is proposed to amend section 112.12(b)(3), Customs Regula- 
tions (19 CFR 112.12(b)(3)), to read as follows: 
112.12 Application for authorization 


* * * * * * * 


(b) Special requirements.—In addition to the requirements in 
paragraph (a) of this section, the specified carriers shall also file 
with the District Director the following documents: 


* * * * * * * 


(3) Private carriers.—The private carrier shall file the bond with 
the District Director in the Customs district where the private 
carrier intends to operate. If the private carrier intends to 
operate in two or more Customs districts, he shall file the bond 
with the District Director for one of the districts, send a copy of 
the bond to the District Director for each additional district, 
and include with the bond and copies of the bond a list of all 
Customs districts in which he intends to operate. If the private 
carrier is the proprietor of one or more Customs bonded ware- 
houses or bonded container stations to which imported mer- 
chandise will be transported, he shall accompany the bond and 
copies of the bond by a statement showing the location of each 
warehouse and container station. 


AUTHORITY 


These amendments are proposed under the authority of R.S. 251, 
as amended (19 U.S.C. 66), and sections 551, 565, 624, 46 Stat. 742, 
as amended, 747, as amended, 759 (19 U.S.C. 1551, 1565, 1624). 





CUSTOMS 15 


COMMENTS 


Before adopting this proposal, consideration will be given to any 
written comments that are submitted timely to the Commissioner of 
Customs. Comments submitted will be available for public inspecticn 
in accordance with section 103.8(b), Customs Regulations (19 CFR 
103.8(b)), during regular business hours at the Regulations and Re- 
search Division, room 2426, Headquarters, U.S. Customs Service, 1301 
Constitution Avenue NW., Washington, D.C. 20229. 


REGULATION DETERMINED TO BE NONSIGNIFICANT 


In a directive published in the Federal Fegister on November 8, 
1978 (43 F.R. 52120), implementing Executive Order 12044, Improv- 
ing Government Regulations, the Treasury D»partment stated that 
it considers each regulation or amendment to an existing regulaticn 
published in the Federal Register and codified in the Code of Fede: al 
Regulations to be significant. 

However, regulaticns of this nature which are nonsubstan‘ive, 
essentially procedural, d») not materially change existing, or establish 
new policy, and do not im»ose substential additional requirements or 
costs on, or substantially .lter the l gal rights or obligations of, those 
affected, may, with Secr tarial approval, be determined not to be 


significant. Accordingly, it has been determined that these proposed 
amendments do not met the Treasury Department criteria for 
significant regulatiors. 


DRAFTING INFORMATION 


The principal author of this document was Laurie Strassberg 
Amster, Regulations and Legal Publications Division, U.S. Customs 
Service. However, personnel from other Customs offices participated 
in its development. 

Witu1am T. ARcHEY 


(For Commissioner of Customs). 
Approved: October 21, 1980. 


Ricuarp J. Davis, 
Assistant Secretary (Enforcement and Operations). 


(Published in the Federal Register, Oot. 27, 1980 (45 F.R. 70907) 
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Customs Service Deciszons 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C. 
The following are decisions made by the U.S. Customs Service 
where the issues involved are of sufficient interest or importance to 
warrant publication in the Customs BuLueEtin. 
Dated: October 24, 1980. 
SALVATORE E. CARAMAGNO 
(For Director, Office of 
Regulations and Rulings). 


(C.S.D. 80-201) 


Classification: Whether the Filling of Voids in Metal Castings With 
Putty and Sanding Are Advancements Beyond Cleaning 


Date: February 8, 1980 
File: CLA-2:RRUGC 
061746 BB 
District Director or Customs, 


Milwaukee, Wis. 

Dear Str: This is in response to Request for Internal Advice No. 
202/79 concerning the classification of certain castings for use in 
machine tools (your reference CLA-2-06-CV:IS WCW). 

Facts—The subject merchandise consists of large, nonmalleable, 
nonalloyed cast iron parts used as columns and beds on horizontal 
boring, drilling and milling machines. Prior to importation these 
parts are shot blasted to remove sand from the casting. A pneumatic 
chisel or a chipping hammer is then used to remove major fins, gates, 
and risers. Any remaining excess metal is ground down with a portable 
hand grinder. Voids or surface imperfections are then filled with putty 
which, after hardening, is hand sanded to create a relatively smooth 
surface. Finally, the castings are primed with paint to prevent cor- 
rosion during transportation. The castings are not subjected to stress 
relieving, heat treatment or any normalizing operations prior to 
importation. 

16 
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Isswe.—Whether the above described operations constitute an 
advancement of the castings so as to preclude classification in item 
674.51, Tariff Schedules of the United States (TSUS). 

Law and analysis.—The competing provisions of the Tariff Sched- 
ules are item 674.51, TSUS, covering cast iron (except malleable cast 
iron) parts, not alloyed and not advanced beyond cleaning, and 
machined only for the removal of fins, gates, sprues, and risers or to 
permit location in finishing machinery and item 674.53, TSUS, 
covering other parts of metalworking machine tools. 

In Ross Machine & Mill Supply, Inc., et al. v. United States, 69 
Cust. Ct. 160, C.D. 4389 (1972) the court held that cast iron roll 
bodies were properly classified in item 680.60, TSUS (now item 
680.86, TSUS), a provision with the same requirements as item 674.51, 
TSUS. These roll bodies had been blasted with water to remove 
sand trom the casting, submitted to a cutting operation to remove 
excess metal, bored to permit the location of journals, proof ground 
to determine if the rolls had a porous free surface, and painted to 
prevent oxidation during shipment. The court found that none of 
these operations advanced the castings so as to remove them from 
the provision. 

The Customs Service has often ruled that painting a raw casting for 
the primary purpose of preventing rust during shipment does not 
constitute an advancement beyond cleaning within the meaning of 
item 674.51, TSUS. See HRL 032469 dated March 5, 1974, HRL 
033509 dated May 23, 1974, and HRL 029634 dated November 16, 
1973. Customs has also held that shot blasting an iron cylinder block 
casting does not constitute an advancement beyond cleaning within 
the meaning of item 660.50, TSUS (now item 660.64, TSUS), a pro- 
vision with requirements equivalent to 674.51. See HRL 044174 
dated March 10, 1976. 

Apparently the only operation to which the instant castings are 
subjected that has not been previously considered in either a judicial 
or administrative ruling is the filling with putty and sanding. Trade 
opinion has been consulted and we determine that this filling operation 
is incidental to the creation of a merchantable casting and is not an 
advancement beyond cleaning within the meaning of item 674.51, 
TSUS. 

We realize that there is some language in ORR ruling 417-71 
indicating that the grinding and shot blasting operations might 
constitute an advancement precluding classification in item 608.25, 
TSUS (now 606.71, TSUS). However, the language of item 608.25, 
TSUS, is not identical to that of item 674.51, TSUS, and forgings are 
not identical to castings. Therefore ORR ruling 417-71 does not 
control this situation. 

Holding.—Accordingly, the subject merchandise is properly classi) 
fied under the provision for cast iron (except malleable cast iron- 
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parts, not alloyed and not advanced beyond cleaning, and machined 
only for the removal of fins, gates, sprues, and risers or to permit 
location in finishing machinery, in item 674.51, TSUS, not dutiable 
if a product of the United Kingdom. 


(C.S.D. 80-202) 


Export Value: Whether a Buying Commission is Bona Fide and 
Nondutiable 


Date: February 12, 1980 
File: RRUCV BS 
055412 


Re: Application for further review of protest No. 2704-8-000276 
(name of company). 


District Director oF Customs, 
Los Angeles, Calif. 


Dear Sir: The issue involved in the above-captioned matter is 
whether a buying commission which is part of the only price at which 
merchandise is sold must be included as part of dutiable value for 
purposes of determining statutory export value, section 402(b), 
Tariff Act of 1930, as amended. 

The importer purchased certain merchandise utilizing the services 
of a third party to perform the usual functions of a buying agent, 
i.e., to obtain samples, inspect the goods, supervise shipment, etc. 
A commission of 5 to 7 percent was to be paid for each transaction 
depending upon the type of merchandise involved. The written agree- 
ment between the parties also provided that title to the goods was to 
vest immediately in the importer. The agent also certified its lack of 
financial interest, ownership or control in the manufacturer. 

There is no evidence of sales or offers for sale of such merchandise to 
other purchasers in the United States, and the importer believes that 
it is the only purchaser of the specific merchandise involved. Nor do 
we have evidence of sales or offers of similar merchandise for exporta- 
tion to the United States. 

The Los Angeles import specialist is of the opinion that the fee paid 
to the agent is an integral part of the only price at which such or 
similar merchandise is freely sold or offered for sale, and, therefore, 
such fee is part of dutiable value using statutory export value as the 
basis of appraisement. The following cases are cited in support of this 
position: R.D. 11644, A.R.D. 251, R.D. 11613, and A.R.D. 263. 

On the other hand, the importer submits that since it is the only 
purchaser of such merchandise, and since the buying agency is bona 
fide, the price less the buying commission should be accepted as fairly 
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reflecting the market value of the merchandise and thus representing 
export value. Our New York office is in agreement with this view. 

It is settled law that fees paid to a buying agent are not dutiable 
while fees paid to a selling agent are dutiable. United States v. Bauer, 
3 Cust. Ct. Appl. 343, T.D. 32626 (1912). In determining whether or 
not a buying agency actually exists, each individual case must be 
determined on its own particular facts. C. R. Bolton, Inc. v. United 
States, 62 Cust. Ct. 868, R.D. 11644 (1969). Functions performed by 
an agent such as searching the market for the best available prices for 
sale to the importer, making quality control inspection of merchandise 
prior to shipment, arranging shipment, and making payments on 
behalf of the buyer, none of which inures to the benefit of the agent, 
are all indicia of a purchasing agency. Reliance International Corp. v. 
United States, 62 Cust. Ct. 845, R.D. 11639 (1969). A financial relation- 
ship between the agent and seller would tend to militate against the 
existence of a bona fide buying agency, but would not in and of itself 
be determinative of the issue. 

In the instant case, there is no evidence of any financial relationship 
between the agent and the seller, nor that the agent acted in any 
capacity other than as a bona fide representative of the importer. 
Accordingly, it follows that the agent acted solely for the convenience 
of the importer and that the latter could have purchased the merchan- 
dise directly from the seller without payment of the buying com- 
mission. This price, excluding the buying commission, is the price 
which must be used to establish export value, since a bona fide buying 
commission is always nondutiable. The fact that there were no other 
sales or offers for sale at a price excluding the commission is not 
determinative, since the freely sold price of this merchandise is the 
price less the commission. The cases cited by our Los Angeles office 
are not in point since they deal with alleged buying agencies that were 
not bona fide. 

Under the circumstances, you are directed to allow the protest 
consistent with the foregoing. 


(C.S.D. 80-203) 
Classification: Whether Hog Flooring Is an Agricultural Implement 


Date: February 15, 1980 
File: CLA-2-RRUCGC 
064258 E 
ArgEA Director oF Customs, 
U.S. Customhouse, 
New York, N.Y. 


Str: In your letter of January 17, 1980, you ask that we reconsider 
our decision of October 30, 1978 (057284), holding that polyvinyl 
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chloride hog flooring of a type permanently attached to a floor or other 
surface was not an implement within the purview of item 666.00, 
TSUS, and was therefore classifiable under the provision for articles 
not specially provided for, of rubber or plastics, in item 774.60, TSUS. 
You state that in reviewing the classification of hog flooring, the 
primary question is whether the flooring is considered an agricultural 
implement classifiable under item 666.00, TSUS, or whether the 
flooring is considered permanently installed and therefore not an 
implement but part of a structure. 

You describe hog flooring, also known as manure screens, substitute 
flooring, and manure filters, as being composed of plastic (more 
recently) or metal, and is usually relatively small in size (for example 
24 by 12 by 2 inches) although it may come in lengths up to 40 feet. 
It is generally rectangular in shape and is either a solid surface with 
antislip ridges, or is in the form of grating with slits or perforations. 
The purpose of the slits or perforations is to allow swine waste to pass 
through to the concrete floor underneath. In the case of the solid-type 
hog flooring, there are spaces between each rectangular section which 
allow the waste to pass through to the floor. The flooring, whether 
solid or slatted, is raised off the concrete floor of the barn or farm 
building. It is not permanently attached to the concrete floor, but 
rests on the inner edge of the farrowing crate in some manner to 
insure stability and proper alinement. 

Manufacturers advised that they know of no hog flooring which is 
permanently attached to a stall, that approximately 95 percent of hog 
raising does not involve the use of hog flooring or thermally heated 
floors, and that hog flooring has come into use in the past 5 years. The 
purpose of the flooring is to help insure the health and safety of the 
hog, which is directly related to its full growth and to greater produc- 
tion of food. The hog flooring, whether slatted or solid, has ridges 
which prevent the animal slipping and causing injury to itself. The 
fact that it is raised off the floor makes it more sanitary as waste falls 
through to the floor below. The flooring when in use usually rests on 
the inner edges of the hog farrowing stall (crate). Stalls are composed 
of steel sides which are assembled with metal gates and bolted to the 
concrete floor of a barn. These crates have sides which are approx- 
imately 6 feet long and are bolted to the floor by means of 3-inch-long 
lag bolts. Four bolts hold each side; a crate consists of two sides and 
two gates. Therefore, eight bolts hold an individual crate in place. 

You discuss various rulings bearing on the interpretation of the 
term “implement,” and express the opinion that (1) the use of hog 
flooring is an agricultural pursuit, (2) that hog flooring is chiefly used 
in agricultural pursuits, and (3) that portability means, with reference 
to agricultural implements, movable or removable/movable. 
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Our consideration and review of the matter discloses that in a 
decision published at T.D. 44738 (59 T.D. 692, (1931)), the Bureau 
expressed the opinion that structural equipment of farm buildings 
which does not serve a purpose in performing work connected with 
the production of food or raiment for man is not contemplated by the 
provisions of paragraph 1604 of the tariff act relative to “agricultural 
implements.” This position was in effect overruled a couple of years 
later in a decision of the Customs Court published as abstract No. 
23401 (63 T.D. 1370, (1933)) holding that manure carriers, drinking 
bowls for cattle, and stanchions connected therewith were agricultural 
implements. The court found that the articles were used exclusively 
on a farm in connection with stock raising, and that entitled them to 
free entry as agricultural implements. 

The overall interpretation of the term “agricultural implements” is 
found in Wilbur-Ellis Co. v. United States, 26 C.C.P.A. 403, C.A.D. 47 
(1939), as follows: 

The provisions of paragraph 1604, supra, were intended ‘“‘to 
encourage agriculture by according free importation to agricul- 
tural implements” and should be given a broad and liberal 
construction so as to carry out the evident purpose of the Con- 
gress. * * * The statutory term “agricultural implements” 
should be given a broad, not a narrow, meaning. 

In holding in the Perry case, supra, that leg bands of celluloid, 
chiefly used for the identification of poultry, were free of duty as 
agricultural implements under paragraph 1604, supra, this court, 
among other things, said: 

Frequently, “implement” is regarded as being synonymous 
with a tool or utensil used in manual work. The term has a 
broader meaning which we think should be accepted in arriving 
at the intent of Congress in the enactment of paragraph 1604. 
We quote several definitions of the noun “implement” from 
Webster’s New International Dictionary: 

“Implement. 1. That which fulfills, or supplies a want or use; 
esp., and instrument, tool, or utensil used by man to accomplish 
a given work, as, the implements of trade, of husbandry, or of 
war. 

“2. A constituent part; an element. Obs. and R. 

“3. Scots Law. Fulfillment, performance. 

“Synonym: Implement, tool, utensil, instrument agree in sug- 
gesting relatively simple construction and personal manipulation. 
Implement is the broader term, frequently implying that by which 
an operation is carried on; tool commonly suggests the imple- 
ments of a craftsman or laborer; * * *” 
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It seems to us that the poultry bands at bars are implements 
of the poultry raising business when chiefly used for the purpose 
of identification of poultry. 

In view of the record clearly establishing that the hog flooring and 
stalls are chiefly used in the raising of hogs and noting the broad and 
liberal construction judicially decreed to be given to the term ‘‘imple- 
ments,”’ the described hog flooring and stalls should be classified under 
the provision for agricultural implements in item 666.00, TSUS, and 
accorded free entry. Prior rulings inconsistent with this decision are 
revoked or modified accordingly. 


(C.S.D. 80-204) 


Classification: Lace Fabric for Tariff Purposes Defined 


Date: February 27, 1980 
File: CLA-2-RRUCGC 
061401 MH 
District Director or Customs, 
St. Albans, Vt. 

Dear Sir: This ruling is in response to request for internal advice 
No. 90/79, concerning the classification of certain curtain fabrics. 

Issue——Whether the instant merchandise constitutes lace, for 
tariff purposes. 

Facts—Four swatches are presented. All are of warp knit con- 
struction. Styles R-659 and R-586 are openwork fabrics with laid-in 
yarns forming geometric designs. Style R-668 is a closer knit fabric 
containing rows of open rick-rack stitches separating areas of knit 
stitching which form designs. Style R-708 is an openwork fabric 
constructed of knit rick-rack stitches with designs formed by various 
chain stitch formations in the wales of the fabric. All of the fabrics 
are stated to have been made on a raschel machine and to be of man- 
made fibers. 

Law and analysis—In Headquarters ruling letter 052073 (dated 
Aug. 23, 1978), the instant merchandise was held classifiable under 
the provision for lace fabrics made on other than a leavers, bobbinet- 
jacquard or a Nottingham lace curtain machine in item 351.80, Tariff 
Schedules of the United States (TSUS). 

In contending that the instant merchandise is not lace, for tariff 
purposes, the inquirer states that established rule that terms in the 
tariff schedules are to be construed in accordance with their common 
and commercial meaning. 

The instant case is not, however, one of first impression. In E. C. 
Carter & Son, Inc. v. United States, C.D. 1889 (1957), the court, after 
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reviewing the various dictionary definitions of the term “lace,” 
concluded: 

We are of the opinion, and so hold, that when it has been 
established as it has in the instant case, that the inwrought 
patterns or designed on the involved merchandise are orna- 
mental or are of such character as to ornament the net fabric 
on which they appear, they are of sufficient importance to 
characterize as lace to the fabric on which they appear and that 
the degree of ornamentation is immaterial [italic added]. 

After E. C. Carter, numerous rulings by the Customs Service defined 
lace for tariff purposes as an openwork fabric having a preconceived 
inwrought design which decorates the fabric. See Headquarters 
rulings 061104, 055001, and 053160. 

The Customs Service has articulated other criteria which are 
applied in determining whether lace is presented. In Headquarters 
048975, we indicated that to constitute lace a fabric must have a 
sufficient amount of openwork and must be of a certain delicacy. 

It is acknowledged that the above criteria lack geometrical preci- 
sion and contain a certain subjective element. This type of test is, 
however, mandated by the nature of the merchandise presented. 
Experts in the lace industry contacted by the Customs Service are not 
always able to agree on whether a fabric constitutes lace. 

A test suggested by the inquirer is the type of machine employed 
in creating the merchandise. It is argued, for example, that a raschel 
machine is not capable of producing lace fabric. 

Raschel machines are extremely versatile, and can produce a wide 
variety of fabrics by utilizing yarns of any fiber or construction in a 
latched needle process. Openings are produced in raschel fabrics where 
two adjacent wales are not connected horizontally over a number of 
courses. This is the result of threading and guide bar movement. 
Generally, one to three guide bars will knit the ground, while the 
remaining bars create the pattern. Increasing the number of pattern- 
ing bars increases the intricacy of the design produced. A raschel 
machine can be fitted to produce knits, conventional laces, as well as 
openwork fabrics which combine the characteristics of both. The fact 
that a raschel machine is employed does not therefore, preclude the 
merchandise from constituting lace, for tariff purposes. Moreover, 
the provisions for lace fabric provide for such fabric whether made on a 
leavers machine (items 351.30 and 351.40, TSUS) made on a bobbinet- 
jacquard machine, (item 351.50, TSUS) made on a Nottingham 
lace-curtain machine: (item 351.60, TSUS) or made on any other 
machine (item 351.80, TSUS) [italic added]. Thus it is the nature of 
the fabric produced rather than the machine employed which is 
determinative. 
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The instant fabrics are certaintly not traditional floral laces. 
Under the criteria indicated, however, the merchandise must be con- 
sidered lace. All are delicate fabrics containing substantial amounts 
of openwork with a preconceived inwrought design which decorates 
the material. 

Holding.—The instant samples constitute lace for tariff purposes. 


(C.S.D. 80-205) 


Classification: Whether Baseball Caps With Braided Strip Are in 
Part of Braid 
Date: March 4, 1980 
File: CLA-2:R:CV:MA 
055413 SST 
To: District Director, Los Angeles, Calif. 
From: Director, Classification and Value Division. 
Subject: Request for further review of protest No. 27048-001458 of 
July 6, 1978. 

Facts.—This protest was filed against your decision in the liquidation 
of entry No. 190285 of February 22, 1978, at the Port of Los Angeles. 

The merchandise under consideration consists of polyester knit 
baseball caps which were classified as headwear, of manmade fibers, 
not in part of braid, in item 703.10, TSUS. The protestant claims that 
the proper classification of this merchandise is under item 703.05, 
TSUS, the provision for headwear of manmade fibers, in part of braid. 
He contends that the braid serves a useful purpose in the caps and 
that therefore the braiding should not be dismissed in arriving at a 
classification for the baseball caps. 

Issue.—Is the tariff classification of this merchandise under item 
703.10, the provision for manmade fiber headwear not in part of braid, 
correct? 

Law and analysis.—The headwear involved are two visored baseball 
caps, one of which has a narrow braided strip whch runs around the 
length of the sweatband on the inside edge of the visor. The other cap 
has a braided strip which is on top of the baseball cap and extends from 
one side of the visor to the other. 

In determining the classification of the baseball caps, it is important 
to consider general headnote 9(f)(iv), TSUS, which provides that: 


For purposes of the schedules, unless the context otherwise 
requires—(f) the term “of,” ‘wholly of,” “almost wholly of,’ 
“in part of,” and “containing,’’ when used between the descrip- 
tion of an article and a material * * * have the following mean- 
ings (iv) “in part of” or “containing,” mean that the article 
contains a significant quantity of the named material. 





CUSTOMS 25 


Our interpretation of the word “significant” as used in the above 
headnote implies a degree of usefulness, being meaningful or necessary, 
or denoting employment for a reason. An item would contain a signif- 
icant quantity of braid if that portion or quantity serves a useful 
purpose and/or increases the salability of the article. 

The protestant contends that the braid serves to separate the cap 
from the forehead, catches perspiration, and serves to provide a 
slight air space between the forehead and the sweatband. We find, 
however, that the braid in the sweatband serves no useful purpose. The 
braided trimming on the second cap also serves no useful purpose. As 
a trim it does not significantly increase the salability of the cap. Infact, 
these two braided trimmings are negligible additions which would 
not bring the caps into the category of manmade fiber headwear, in 
part of braid. 

Holding.—The braided trimmings are not significant within the 
context of our interpretation of headnote 9(f) (iv), TSUS. The baseball 
caps, therefore, were properly classifiable as manmade fiber headwear, 
not in part of braid, in item 703.10, TS US. 

Your entry papers are returned. 


(C.S.D. 80-206) 
Classification: Monofilament Fly Fishing Line 


Date: March 5, 1980 
File: CLA-2:RRUCGC 
061841 c 


To: District Director of Customs, Tampa, Fla. 
From: Director, Classification and Value Division. 


Subject: Internal advice request No. 242/79 concerning the dutiable 
status of certain fly fishing line manufactured in England. 


Facts.—The merchandise involved is monofilament fly fishing line. 
You state that in its condition as imported it is not put up or packaged 
for retail sale and consequently, classification under item 731.44, 
Tariff Schedules of the United States (TSUS), as other fishing line 
put up and packaged for retail sale, is precluded. 

You maintain that the instant fly fishing line is classifiable under 
the provision for monofilaments (in continuous form), with or without 
twist, whether known as monofils, artificial horsehair, artificial straw, 
yarns, or by any other name, over 150 denier, valued over 85 cents 
per pound, in item 309.06, TSUS, and dutiable at the rate of 17.5 
percent ad valorem. 
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Issue.—Whether the merchandise is precluded from classification 
under item 731.44, TSUS, and classifiable under item 309.06, TSUS, 
as you claim, or is classifiable under the provision for other equipment 
designed for sport fishing, in item 731.70, TSUS. 

Law and analysis.—The tariff classification study, schedule 7, part 
5, at page 596 of CIE 1/64, states that: 

Items 731.40, 731.42, and 731.44 are new provisions for 
fishing line of cotton, of flax and of other materials respectively. 
These provisions have been limited to fishing line ‘‘put up and 


packaged for retail sale’ to facilitate their identification, as they 
are otherwise indistinguishable from yarn and cordage. 


It had been our view that any packaging, even merely tying a length 
by itself into a small coil by means of a twistem or other tie would be 
sufficient to satisfy the statutory language “put up and packaged for 
retail sale’ found in item 731.44, TSUS. However, information before 
this office is that fly fishing line is never sold at retail in other than a 
plastic folder or box. A mere twistem would not be packaging for 
retail sale. Rather, it is a means to facilitate segregation of the articles 
and to prevent the lines from becoming entangled. Consequently, 
the fly fishing line in issue is excluded from classification under item 
731.44, TSUS. 

Although the fly fishing line involved is precluded from classification 
under items 731.40 through 731.44, TSUS, in view of the exclusionary 
language in the superior heading to those item numbers, it is to be 
noted that no such exclusionary language appears in the Headnotes 
to subpart B, part 5 of schedule 7, and thus fly fishing line can be 
classified therein, if not more specifically provided for elsewhere. 

Fly fishing line by visual examination is distinguishable from cord- 
age because it is not uniform in diameter and construction for its full 
length. In addition, it is manufactured in specific lengths, is weighted 
proportionate to its length, and is tapered for wet or dry flyfishing. 
There are specific industry standards developed by the Associated 
Fishing Tackle Manufacturers Association. In the (name) catalog, 
the AFTMA size is listed along with the catalog number. As a result, 
fly fishing line is specially designed for use in sport fishing and is 
distinguishable from yarns and cordage. Item 731.70, TSUS more 
specifically describes fly fishing line than does item 309.06, TSUS. 
Fly fishing line meeting AFTMA standards is classifiable under item 
731.70, TSUS. 

Holding.—The fly fishing line involved is classifiable under the 
provision for other equipment designed for sport fishing, in item 
731.70, TSUS, and currently dutiable at the rate of 12.1 percent ad 
valorem. 

Effect on other documents.—Headquarters ruling dated August 1, 
1978, file No. 055121, published as legal determination 3611-416, 
modified. 
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(C.S.D. 80-207) 


Constructed Value: Allowance for Decrease in Material Costs on Date 
Preceding Exportation; Inability of Importer to Supply Information 


Date: March 24, 1980 
File: RRUCV JV 
061393 


Re Decision on application for further review of protest No. 3126-9- 
000001, dated February 8, 1979. 


District Director or Customs, 
Anchorage, Alaska 


Dear Sir: This decision concerns the correct dutiable value of 
certain fabricated steel petroleum storage tanks from Japan. 

The merchandise was appraised on the basis of export value, section 
402(b), Tariff Act of 1930, as amended, as represented by the purchase 
price, plus a prorated addition for engineering. The protestant chal- 
lenges the correctness of the appraisement claiming that constructed 
value under section 402(d) of said act is the proper basis, as repre- 
sented by the market price of steel at the time of exportation. There is 
no dispute as to the dutiability of the engineering. 

The record reveals that the tanks were purchased in November 1974 
and exported to the United States in January and February 1976. It 
appears that at the time of purchase the price of raw steel was at its 
peak. However, at a time preceding the dates of exportation the price 
of steel had fallen approximately 40 percent. 

The pivotal issue in this case is whether, under statutory constructed 
value, the merchandise should be valued at the purchase price, which 
reflected the higher price of steel existent at that time, or whether an 
adjustment should be made to allow for the reduction in the market 
price of the material at a time preceding the dates of exportation. 
The protestant maintains that such an allowance be made, and it 
take the form of an adjustment to the contract price, in accordance 
with sections 402(d)(1) and 500 of the Tariff Act of 1930, as amended. 

Section 402(d)(1) relates to the cost of materials and fabrication or 
other processing of any kind employed in producing such or similar 
merchandise, at a time preceding the date of exportation of the 
merchandise undergoing appraisement which would ordinarily permit 
the production of that particular merchandise in the ordinary course 
of business. 

Section 500 allows the appraising officer to use all reasonable ways 
and means to ascertain the value of imported merchandise. 

The protestant’s position with regard to the basis of appraisement 
is that export value does not exist because the tanks were tailored to 
meet the specific needs and specifications of the importer. As a result, 
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there is no price at which these or similar tanks were freely sold or 
offered for sale for exportation to the United States. 

In previous Headquarters’ rulings involving substantially the same 
issue, we ruled that the mere fact that an article is custom built or 
tailored to the particular needs and specifications of the buyer does 
not, in itself, preclude a finding of export value based on the selling 
price, provided that price includes all essential elements of value and 
the seller is under no positive obligation to restrict or confine sales to 
the original purchaser. See C.1.E. 264/58 and I.A. 178/75. However, where 
the selling price excludes an essential element of value, such as engi- 
neering, and the merchandise has no competitive equal, export value 
is generally precluded from consideration. T.D. 54860(24) followed. 

In the instant case, we find no evidence or record of sales or offers 
at the appraised price so as to establish an export value at that price. 
Furthermore, an export value may not be found by merely adding to 
the selling price an estimated amount for assists, since that price 
presumably would not have represented the price of the merchandise 
at the time of exportation in accordance with the statute. Accordingly, 
since no export value has been shown to exist at the appraised price 
and U.S. value cannot be satisfactorily determined, it follows that 
constructed value is the proper basis of appraising the imported tanks. 

We note that no particulars have been furnished as to the nature of 
the engineering, whether or not it was provided to the manufacturer 
free of charge, formed part of the selling price, billed separately by 
him, or otherwise accounted for. In addition, the importer is unable 
to furnish the actual contract for the subject shipments or information 
concerning material, labor, and fabrication costs including manufac- 
turing periods. In the absence of such information, the proposed 
40-percent allowance from the contract price for a decrease in material 
costs under sections 402(d)(1) and 500 cannot be allowed. Appraise- 
ment, in such a case, under constructed value, would be at the pur- 
chase price plus engineering, assuming, of course, the value of the 
engineering is not a component part of that price. 

Accordingly, you are directed to dispose of this protest consistent 
with our findings above. 


(C.S.D. 80-208) 


Generalized System of Preferences: Direct Costs of Processing Opera- 
tions; Substantial Transformation 


Date: March 24, 1980 
File: RRUCV:BS 
542035 
To: District Director of Customs, El Paso, Tex. 
From: Director, Classification and Value Division Headquarters, U.S. 
Customs Service. 
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Subject: Request for Internal Advice No. 194/79. 

The two issues involved in this internal advice request are (1) 
Whether certain specified costs are direct costs of processing operations 
for purposes of section 503 of the Trade Act of 1974; and (2) Whether 
certain materials shipped to the beneficiary developing country (BDC) 
for use in the imported merchandise have been substantially trans- 
formed for purposes of the statute. 

The subject merchandise is produced in and imported from a BDC, 
and therefore, duty-free treatment will be accorded such merchandise 
provided the 35 percent eligibility criteria is satisfied. The importer 
sets forth various costs which it believes are includable in the 35 per- 
cent requirement as a “direct cost of processing operations.” It is also 
the importer’s opinion that certain material shipped to the producer 
should be considered a product of the BDC in that such material 
has been substantially transformed. 


DIRECT COST OF PROCESSING OPERATIONS 


To qualify for duty-free treatment under the Generalized System 
of Preferences (GSP), the sum of (1) the cost or value of materials 
produced in a beneficiary developing country and (2) the direct cost 
of processing operations or any combination of the two must not be 
less than 35 percent of the appraised value of the merchandise. 

In order to be considered a direct cost of processing operations, the 
expense involvcd must be one which is directly related to, involved in, 
and necessary for the growth or assembly of the specific product or 
article under consideration. Such costs include not only direct labor 
costs but also dies, tooling, and depreciation on machinery and 
equipment allocable to the specific merchandise. However, various 
indirect expenses, such as administrative costs, sales taxes, and 
casualty and liability insurance, are not direct costs of processing 
operations. (See section 10.178, Customs Regulations.) The various 
cost items claimed to be direct costs of processing operations, and our 
comments with regard to each item, are set forth below. 

(1) Travel Expenses of U.S. Engineers—The importer periodically 
sends engineers to the Mexican plant to assist in production. Since the 
applicable portion of the wages paid to these personnel are considered 
to be includable in the 35 percent eligibility criteria as a production 
assist, the importer argues that all costs incurred in connection with 
the rendering of the assist, including travel expenses in connection 
with this assistance, should also be includable. 

We have held that the value of an assist may constitute a direct 
cost of processing for purposes of the 35 percent requirement. See 
Internal Advice No. 83/76, dated February 24, 1977. The applicable 
portion of the engineers’ wages and fringe benefits would fall within 
this category. We also agree that the cost of travel which is necessary 
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to bring the engineer to the BDC (and return) to render the services 
which are considered to be directly related to production are also 
part of the assist value for purposes of the 35 percent requirement. 

(2) Shipping and Receiving Wages.—Certain of the manufacturer’s 
employees are involved in the handling of raw materials upon receipt 
in the plant and the handling of goods in the packing and preparation 
for shipping. This consists in part of unloading and stocking raw 
materials, distributing these materials to the assembly line, maintain- 
ing the storage area and the raw material inventory record. 

After quality control on the goods has been performed, the manu- 
facturer’s employees sort the merchandise, place it on packing sheets, 
and package it prior to shipment. These processes occur before the 
physical shipment or departure of the goods from the plant. The 
packaging material and cartons are nonreusable shipping containers. 

We have previously held that packaging performed in a BDC and 
essential for the shipment of an eligible article to the United States 
is a cost or value includable in the 35 percent test under GSP. This 
value includes the cost of packaging operations and the cost or value 
of materials which are produced in the BDC and are nonreusable 
shipping containers. (See C.S.D. 79-199, dated October 19, 1978.) 
We also believe that the handling of raw materials upon receipt in 
the plant is directly related to the processing operation. 

Accordingly, the labor costs applicable to these functions are direct 
costs of processing operations and are includable in the 35 percent 
requirement. However, it is not clear from the record whether the 
packing materials and cartons are products of the BDC. If not (or if 
they have not undergone a substantial transformation), the value 
thereof cannot be included in the cost of materials for purposes of 
the 35 percent requirement. 

(3) Janitorial Labor Costs—These workers maintain the work 
area and offices of the plant. The importer believes that the pro rata 
portion of these costs attributable to the work area is a direct cost of 
processing. 

We have previously held that the pro rata share of overhead 
expenses such as rent, utility costs, and taxes, which are attributable 
to the processing operation, are examples of direct costs of processing. 
These costs are the type of overhead expenses which appear to be 
directly related to, and necessary for, the manufacturing process. 

While we have previously held that in general janitorial services 
are not direct costs of processing, it is now our view that such costs, 
to the extent incurred in the plant or factory area, may be so included. 
This is due to a recognition that factory areas may very well become 
unsafe if not kept relatively clean and free of scrap material, and that 
as a practical matter, production may be hampered if no such services 
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were performed. In this manner, custodial services performed in the 
factory area are analogous to factory overhead, such as electricity to 
keep the machines running and heat to keep the workers comfortable. 

Accordingly, such costs may be included as part of the 35 percent 
requirement. 

(4) Nurses’ Wages.—Mexican law requires onsite medical personnel 
for workers. Thus, the importer argues that the cost attributable to 
these services should be considered a direct cost of processing. 

In Internal Advice No. 41/76, dated February 25, 1977, we held that 
payroll taxes for direct labor were a direct cost of processing operations. 
Since Mexican law requires payment of such taxes and also requires 
the onsite availability of medical personnel, it is argued that both 
costs should be similarly treated. 

Payroll taxes for direct labor are a necessary cost and directly 
related to the processing function. On the other hand, the cost of 
medical personnel, though required by Mexican law, can in no way be 
viewed as directly related to the processing operation. Accordingly, 
such costs are not includable in determining the 35 percent require- 
ment. 

(5) Watchman’s Wages.—The watchman has the responsibility of 
controlling the people who enter the producer’s facilities. He also per- 
forms a security check throughout the night. 

This function is only indirectly related to the manufacturing proc- 
ess, and the costs attributable thereto cannot be included in deter- 
mining the 35 percent requirement. 

(6) Driver’s Wages.—This driver transports raw materials from the 
border to the plant. 

These costs can be reasonably allocated to the manufacture of the 
merchandise, and accordingly, are direct costs of processing operations 
within the meaning of the regulations. See section 10.178(a), Customs 
Regulations. 

(7) Executive: Personnel Officer—Approximately 97 percent of the 
manufacturer’s employees are direct laborers. The personnel officer 
and assistant perform the following functions: (1) the locating and 
hiring of direct labor; (2) the settlement of disputes among laborers; 
(3) the introductory training of the laborers as to the nature of the 
job, the product and facilities; and (4) participation in the negotia- 
tions with laborers regarding termination pay. 

Clearly, this function is not directly related to the production 
process, but is rather an indirect cost of manufacturing operations. 
Accordingly, salaries and related costs attributable to these personnel 
are not included in determining the 35 percent requirement. 

(8) Executive: Production Related—These personnel oversee and 
plan production. An example of one function performed 1s the prep- 
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aration of production schedules as to when and what to build. In 
addition, this area includes the general foreman, who is responsible 
for directing the several department foremen who, in turn, supervise 
the direct laborers. 

The regulations specifically exclude from the direct cost of process- 
ing operations administrative salaries. (See section 10.178(b)(2), 
Customs Regulations.) Thus, in most instances, the salaries of these 
individuals would not be includable. 

The functions of the individuals described, although production- 
related, are not so directly involved with the manufacturing process 
as to fall within the language and intent of the statute. Accordingly, 
these costs are not includable within the 35 percent requirement. If, 
however, any of the involved personnel perform the functions of a 
firstline production foreman, the salary percentage (and fringe bene- 
fits) related to performance of that function would be a direct cost 
of processing operations. 

(9) Legal Expenses.—Upon termination, direct laborers are afforded 
negotiated termination pay according to Mexican labor law. If the 
laborer disagrees with the amount the company proposes to pay, he 
has the right to appeal to the Mexican labor board. In these pro- 
ceedings, the manufacturer is represented by legal counsel. It is urged 
that since these legal expenses are associated with finalizing termina- 
tion pay, which is a direct cost of processing, the company’s expense 
in providing this fringe benefit should also be so categorized. 

All expenses associated with a direct cost of processing are not 
necessarily considered to be similarly categorized. An absurd result 
would follow. We see no difference between these legal expenses in- 
curred and the salary payable to executives who may set salary 
levels. In either case, we are talking about a cost that clearly is not 
directly involved with the manufacturing process. Therefore, these 
legal costs may not be included in the 35 percent requirement. 

(10) Office Supplies—The importer advises that a substantial 
portion of this expense is production-related. This includes the 
quality control data sheet, production report forms, bill of material 
used by the production staff to determine the materials necessary 
for a particular product. 

While these supplies may be related in a general way with produc- 
tion, they are not directly involved in the manufacturing process, but 
rather are indirect costs of processing. Therefore, such costs cannot 
be included in determining the 35 percent requirement. 

(11) Miscellaneous Expense.—(a) Newsprint paper used to cover 
workers’ benches and other work areas, which also serves as a blotter 
by the workers; (b) pallets used in the storage of raw materials; 
(c) pro rata expense of work permits for U.S. labor for persons involved 
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in production; (d) pro rata portion of realty trust fee paid to the 
trustee of the land and building for administering the trust. Under 
Mexican law, the manufacturer may not own realty, so a trust was 
established. 

We find the costs incurred for newsprint paper, pallets, and pro rata 
share of the work permits to be includable in the direct costs of proc- 
essing operations for purposes of the 35 percent requirement. To the 
extent the realty trust fee is paid for use of the factory area, it is 
analogous to rent which we have previously held to be includable as 
factory overhead. Thus, these costs may be considered direct costs of 
processing operations. 

(12) Other Wages.—(a) Wages of office employee who is responsible 
for the importation of raw materials; (b) wages of persons who prepare 
production reports. 

These expenses are not directly related to the production process 
but rather are indirect costs of processing. Therefore, administrative 
expenses and such costs are not includable within the 35 percent 
requirement. 


SUBSTANTIAL TRANSFORMATION 


The importer advises that certain material is purchased and shipped 
to the BDC for use in the assembly of products. In the importer’s 


opinion, the following materials should be considered a product of the 
BDC in that they are substantially transformed constitutent materi- 
als: (1) Amicon resin and Amicon hardener; (2) Durez resin and ace- 
tone; and (3) Novamont plastic pellets. 

In order to be considered a material produced in a beneficiary 
developing country within the meaning of section 503(b) (2) (A) (i) of 
the Trade Act of 1974, an imported material must be substantially 
transformed into a-new- and different article of commerce prior to 
being used as a constituent material in the production of a GSP- 
eligible article. See section 10.177(a)(2) of the Customs Regulations. 
A substantially transformed constituent material must have a separate 
existence apart from the imported material and from the exported 
eligible article. 

The mixing of either Amicon resin and Amicon hardener or Durez 
resin and acetone does not result in a substantially transformed con- 
stituent material. For example, the mixing of Amicon resin and hard- 
ener initiates a cured epoxy resin. At the time of curing, the epoxy is 
an integral element of the coil. For the purposes of the GSP, the 
mixing did not result in an identifiable intermediate article of com- 
merce having a separate existence apart from the materials as im- 
ported into Mexico or from the coil. 
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Mixing of powdered dye and polypropylene pellets does not result 
in a substantial transformation of those imported materials. Further- 
more, subsequent heating of the mixture to a semisolid state and 
injection molding of the plastic over a coil winding does not result in 
a substantially transformed constitutent material. The imported 
plastic is molded directly onto a coil winding. No identifiable inter- 
mediate is produced from the imported materials prior to application 
to a coil. 

We distinguish the instant case from prior Headquarters’ rulings, 
such as a ruling letter dated November 15, 1978 (file 045275, ORR 
Ruling 77-0081), in which plastic pellets were injection molded to 
form separate and identifiable component parts which were subse- 
quently processed into GSP-eligible articles. In the above case, plastic 
pellets were molded into end caps which were then assembled onto 
electric motors. In the instant case, imported materials are coated or 
molded directly onto coils and are not processed into intermediates 
having a separate existence as new and different articles of commerce. 

The issues in the instant cases are analogous to the issue in Head- 
quarters’ ruling of August 20, 1979 (file 055687). In that case we held 
that imported metal salts, when placed into an electrolytic solution 
and plated out as free metal directly onto an article, were not processed 
into substantially transformed constituent materials. 


(C.S.D. 80-209) 


Classification: Whether Baseball Caps With Noncontrasting Braid 
Are in Part of Braid 


Date: March 25, 1980 
File: CLA-2: RRUCGC 
061922 DFC 


To: Area Director of Customs, 6 World Trade Center, New York, 
ie 

From: Director, Classification and Value Division. 

Subject: Internal Advice Request No. 15/80 concerning the classi- 
fication of headwear in part of braid. 

Facts—You ask that we reconsider HLR 062673 C dated Sep- 
tember 7, 1979, and HLR 062727 C dated September 26, 1979. 
Those rulings held that the color of the braid resting at the intersection 
of the visor and the crown of a baseball-type cap of manmade fibers 
need only contrast with the color of the visor or front panel to qualify 
such cap for classification under the provision for headwear, of man- 


made fibers wholly or in part of braid in item 703.05, Tariff Schedules 
of the United States (TSUS). 
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Issue—Whether the color of the tubular braid resting at the 
intersection of the visor and crown of a baseball-type cap of man- 
made fiber must contrast with the color of the crown or visor in order 
to qualify such cap for classification under the provision for headwear, 
of manmade fibers, wholly or in part of braid in item 703.05, TSUS. 

Law and Analysis.—Schedule 3, headnote 3(a) (iii), TSUS, provides 
that: 

For the purpose of the tariff schedules—(a) “‘ornamenteds”’ as 
used with reference to textile fabrics and other articles of textile 
materials, means fabrics and other articles of textile materials 
which are ornamented with (iii) Jace netting, braid, fringe, edging, 
tucking or trimming or textile fabric. 

General headnote 9(f)(iv), TSUS, provides that ‘“ ‘in part of’ or 
‘containing’ mean that the article contains a significant quantity of 
the named material’. Further it states that “with regard to the 
application of quantitative concepts specified in subparagraphs (ii) 
and (iv) above, it is intended the de minimis rule apply.” 

As you state, this office has taken the position that the term ‘“‘sig- 
nificant”? as used ip general headnote 9(f)(iv), TSUS, is not solely 
quantitative. For example T.D. 78-210 stated our position as follows: 

We do not agree that the word “‘significant”’ in the cited head- 
note has reference to quantity alone. We believe that if this were 
so, then the word ‘“‘substantial’’ would certainly have been used 
to clearly convey that meaning. 

Our interpretation of the word “significant”? as used in the 
aforementioned headnote implies a degree of usefulness, being 
meaningful or necessary, or denoting employemnt for a reason. 
Thus, an item would contain a significant quantity of braid if 
that portion or quantity serves a useful purpose and/or increases 
the salability of the article. 

It is your position that the cap of manmade fiber which is in issue 
here is not in part of braid for the following reasons: 

(1) A braid immediately adjacent to a part of a cap of the same 
color does not ornament the cap to a significant degree, even though 
the requirement of schedule 3, headnote 3 are met vis-a-vis ornamen- 
tation because it fails to meet the requirements of general headnote 
9(f) (iv), TSUS. 

(2) When a braid does not contrast visually with the adjacent 
portions of the cap, it is almost unnoticeable and cannot be construed 
to be present in substantial quantity. 

We agree with your view that the thrust of legislative history in 
this matter is not to permit a commercially insignificant amount of a 
specified component material to control the classification of an im- 
ported article. This concept is not new. In the case of EL. Fougera & 
Co. v. United States, 49 T. D. 986, C.D. 41632 (1926), the Cus- 
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toms Court held that the words “in part” referred to ‘“‘a substantial 
part in a commercial sense.’”’ More recently the Customs Court 
concluded that both general headnote 9(f) (iv) and the Tariff Classifica- 
tion Study “support a view that only in the most limited of circum- 
stances should a quantitatively minute quantity (of the named 
material) control classification’? Aceto Chemical Co., Inc. v. United 
States, 75 Cust. Ct. 167, 169, C.D. (1975) ; and United States v. Cavalier 
Shipping Co., Inc., 60 CCPA 152, C.A.D. 1103 (1973). 

It appears to be your position that the degree to which the braid 
ornamented, embellished, or enhanced the appearance of the cap in 
issue is not significant inasmuch as the braid did not contrast visually 
with the crown portion of the cap. 

Schedule 3, headnote 3(a) (iii), TSUS, specifically names braid as 
ornamentation without reference to whether it contrasts in color to 
that which it ornaments. Although noncontrasting braid may not be 
seen at a distance on the baseball-type cap in issue, it is readily seen 
at arm’s length. We submit that when one purchases a cap, an inspec- 
tion at arm’s length or less takes place. At this distance the braid is 
seen and, whether it contrasts or not, it adds to the saleability of the 
cap because such cap is per se ornamented. 

For the reasons stated above, it is our position that noncontrasting 
braid at the intersection of the visor and the crown which runs the 
width of the cap is a significant quantity of braid within the purview 
of general headnote 9(f) (iv), TSUS. 

Holding.—The color of the tubular braid of the intersection of the 
visor and crown of a baseball-type cap of manmade fibers, which runs 
the width of the cap, need not contrast with the color of the crown or 
visor in order for such cap to be classifiable under the provision for 
headwear, of manmade fibers, wholly or in part of braid in item 703.05, 
TSUS. HRL 062673 of September 7, 1979, and HRL 062727 of 
September 26, 1979, modified accordingly. 


(C.S.D. 80-210) 


American Selling Price: Legal Similarity of Footwear; Willing to 
Receive Price Under Section 402a(g), Tariff Act of 1930, As 
Amended 


Date: March 25, 1980 
File: CLA-2:RRUCGC 
051634 c DFC 


To: Area Director, New York Seaport, New York, N.Y. 
From: Director, Classification and Value Division. 
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Subject: Internal advice request No. 210/79 concerning the applica- 
bility of the American selling price basis of valuation to certain 
footwear produced in Taiwan. 

Facts—Sample No. 01-6506-00 (Customs sample No. 639) covered 
by New York entry No. 486005 dated August 8, 1978, is a women’s 
open-toe, open-back, indoor slipper having an acrylic boa upper with 
pintuck fabric back and foam lining, an acrylic boa sock, a self- 
covered wedge and an EVA outsole. 

Sample No. 01-6/8503-00 (Customs sample No. 694), covered by 
Baltimore entry No. 158107, dated August 8, 1978, is a women’s 
closed-toe, closed-back, indoor slipper with a flat bottom and an upper 
of boa/velvet. 

Sample No. 01-0435/6-00 (Customs sample No. 596), covered by 
Baltimore entry No. 158107, dated August 8, 1978, is a women’s 
closed-toe, open-back, indoor slipper with a medium wedge and an 
upper of boa/velvet. 

Sample No. 01-6362-63 (Customs sample No. 596), covered by 
Baltimore entry No. 158107 dated August 8, 1978, is an infant’s 
closed-toe, closed-back, indoor slipper with a flat bottom and a boa/ 
velvet upper. 

Sample No. 01-6502-88 (Customs sample No. 595), covered by 
Baltimore entry No. 163068, dated August 28, 1978, is an infant’s 
closed-toe, closed-back, indoor slipper with a flat bottom and a 
boa/velvet upper. 

Sample No. 01-0383-00 (Customs sample No. 595), covered by 
Baltimore entry No. 163068, dated August 28, 1978, is an infant’s 
closed-toe, closed-back, Indoor slipper with a flat bottom and a bo1./ 
velvet upper. 

Sample No. 01-6133-21 (Customs sample No. 639), covered by 
New York entry No. 486005, dated August 8, 1978, is an infant’s 
closed-toe, closed-back, indoor slipper with a flat bottom and an up- 
per of boa/velvet. 

The footwear described above is classifiable under the provision for 
other footwear which is over 50 percent by weight of fibers and rubber 
or plastics with at least 10 percent by weight being rubber or plastics 
and having uppers of which not over 90 percent of the exterior surface 
area is rubber or plastics in item 700.60, Tariff Schedules of the United 
States (TSUS), and dutiable at the rate of 20 percent ad valorem. 

There is listed below the American selling prices for those domestic 
shoes which you consider legally similar to the imported models 
pursuant to schedule 7, part 1, subpart A, headnote 3(b), TSUS: 
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Imported style Domestic style Effective date 


01-—6506-00 Oomphies Bonbon : Feb. 13, 1978 
01-—6/8503-00 Wiesner 8800P ; Mar. 2, 1978 
01-0435/6-00 Supreme 4064 ; Apr. 13, 1978 
01-6362-63 Tru-Stitch 2000 with character head__ F Jan. 11, 1978 
01-6502-88 Tru-Stitch 2000 without character head _- . Jan. 11, 1978 
01—0383-00 Tru-Stitch 2000 without character head __ : Jan. 11, 1978 
01-6133-21 Tru-Stitch 2000 without character head _- : Jan. 11, 1978 





The American selling price of 90 cents listed for the Tru-Stitch 2000 
is the price v hich the manufacturer is willing to receive for this slipper 
without the character head. The American selling price for this 
slipper with the character head is $1.15 as noted above. 

Issue.—(1) Whether the imported footwear is legally similar to the 
domestic styles for ASP purposes. 

(2) Can a “willing to receive” price by a domestic producer be used 
as the basis for an American selling price appraisement? 

Law and analysis.—For the purpose of determining similarity in 
American selling price causes, four tests have been used as guides: 
(1) Similarity of material, (2) commercial interchangeability, (3) 
adaptability to the same use, and (4) competitive character. 

In 1966 certain guidelines to be used in appraising footwear were 
issued by the Commissioner of Customs. These guidelines provide in 
part that: 

In carrying out that function such officers shall use all reason- 
able ways and means to select the product manufactured in the 
United States which in their opinion is like or similar to the 
import in physical characteristics such as appearance, durability, 
quality, construction, workmanship, and finish. 

It is our position that the imported footwear and the domestic 
styles listed above are legally similar because they substantially meet 
the tests and guidelines set forth above for determining similarity. 


Section 402a(g), Tariff Act of 1930, as amended, provides that: 


The American selling price of any article manufactured or 
produced in the United States shall be the price, including the 
cost of all containers and coverings of whatever nature and all 
other costs, charges, and expenses incident to placing the merchan- 
dise in condition packed ready for delivery, at which such article 
is freely offered for sale for domestic consumption to all pur- 
chasers in the principal market of the United States, in the 
ordinary course of trade and in the usual wholesale quantities in 
such market, or the price that the manufacturer, producer, or owner 
would have received or was willing to receive for such merchandise 
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when sold for domestic consumption in the ordinary course of 
trade and in the usual wholesale quantities, at the time of expor- 
tation of the imported article. [Italic added.] 


Your attention is invited to TD 55274(13) which reads in part that: 


When a like or similar item is produced and offered in the 
United States, that is, which was like or similar to the sample at 
one stage of manufacture, the footwear is to be valued under the 
applicable provision in section 402 for American selling price. The 
price taken would be for the comparable domestic product at the 
same stage of manufacture as the sample, predicated on the price 
the U.S. producer would have received or was willing to receive. 

In view of section 402a(¢), Tariff Act of 1930, as amended, and TD 
55274(13) cited above, it is our position that the “willing to receive’’ 
price of 90 cents for the domestically produced Tru-Stitch 2000 set by 
the domestic manufacturer is the American selling price for that shoe. 

Holding.—Sample Nos. 01-6502-88, 01-0383-06, and 01-6133-21 
are subject to appraisement on the American selling price of the 
domestically produced Tru-Stitch 2000 without character head. 

Sample No. 01-6362-63 is subject to appraisement on the American 
selling price of the domestically produced Tru-Stitch with character 
head. 

Sample No. 01-0435/6-00 is subject to appraisement on the Ameri- 
can selling price of the domestically produced Supreme 4064. 

Sample No. 01-6/8503-00 is subject to appraisement on the \meri- 
can selling price of the domestically produced Wiesner 8800P. 

Sample No. 01-6506-00 is subject to appraisement on the American 
selling price of the domestically produced Oomphies Bonbon. 


(C.S.D. 80-211) 
Cost of Production: Apportionment of Fixed Overhead Costs 


Date: March 26, 1980 
File: RRUCV BS 
061094 


Re: Application for further review of protest Nos. 1401-8-000245 
through 1401-8-000250. 

Dear Str: The primary issue involved in the above-captioned 
protests is whether the accounting method utilized by the foreign 
supplier in allocating certain fixed expenses between its European 
production and its U.S. production may be used in determining 
the usual general expenses under a statutory cost of production 
appraisement. 
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Under the exporter’s method of accounting, certain general expense 
items are excluded from the cost of production of the imported mer- 
chandise, for the reason that in the judgment of management, they 
are not incurred in connection with that part of the production 
exported to the United States. 

Protestant explains that it uses the full absorption costing method 

of accounting, in that all costs required under such method to be 
allocated to units of production are allocated to units of production. 
However, certain costs are allocated on a disproportionate basis to the 
vast majority of production intended for the European market, 
rather than the small portion of production intended for the U.S. 
.market (stated to be less than 2 percent of total production) because 
such costs are fixed in nature and are in fact absorbed in the exporter’s 
sales to the European market. Essentially, the argument is that such 
costs do not increase with the increase in production to the United 
States. The specific items of cost that are not allocated to U.S. pro- 
duction pursuant to this method of accounting are general plant 
overhead and maintenance, research and design, and depreciation of 
machinery and buildings. 

Under section 402a(f), Tariff Act of 1930, as amended, the cost of 
production of imported merchandise includes ‘‘* * * the usual general 
expenses (not less than 10 per centum of such cost) in the case of such 
or similar merchandise.’”’ However, the statute is silent as to the 
appropriate accounting methods to be utilized to determine the 
allocation of various general expenses partially attributable to U.S. 
production when such production is but a part of the total production. 
Under these circumstances, it is Customs position that a method that 
allocates certain fixed costs, which would otherwise be at least partially 
applicable to U.S. production, solely to the production for the foreign 
market, cannot be acceptable for purposes of determining statutory 
cost of production. In this instance, it is our opinion that an equitable 
method of allocation is one that permits fixed costs to be apportioned 
equally over total production. 

Concededly, the decision to produce additional automobiles for 
export to the United States in the instant case may not have increased 
certain fixed costs. However, this does not warrant an allocation of 
such costs which may either be grossly disproportionate in favor of 
European production or which entirely excludes U.S. production 
from an appropriate share. 

This view is not intended to discredit the accounting method itself, 
which may be a useful tool to the company in terms of decisionmaking 
regarding changing levels of production, or for other purposes. Rather, 
we are of the opinion that, in the context of a cost of production 
appraisement, such method is inappropriate. We believe our position 
is supported by the decision rendered by the Court of Customs and 
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Patent Appeals in John V. Carr & Son, Inc. v. United States, 52 
CCPA 62 (1965). 

In Carr, the manufacturer produced identical articles for home 
consumption and for export to the United States. The substantially 
higher home market prices were primarily due to the higher general 
expenses that were attributed to the merchandise produced for 
domestic consumption. Certain fixed items of overhead (taxes, in- 
surance, depreciation) were entirely excluded from the cost attribut- 
able to the exported merchandise. The court held in that case that 
the assignment of fixed costs to the extent and in the manner dis- 
closed arbitrarily excluded a fair proportion of overhead expenses 
relating to cost of production which are reasonably and normally 
chargeable to export operations. 

While in Carr the volume produced for sale in the home market 
was less than that produced for exportation to the United States, in 
our opinion that tact reinforced the court’s determination but was 
not the central factor which influenced its decision. 

Rather, the dominant factor appeared to be the total exclusion of 
certain fixed expenses from the constructed value computation. The 
court concurred with the lower court’s opinion that— 


* * * such blanket license to a foreign shipper to estimate 
costs in accordance with his own peculiar accounting standards 
is susceptible of depressing the values of imported merchandise 


and of thwarting the statutory objective of reaching a value as 
far as possible consistent with that which fairly reflects market 
value * * *, 


_ The fact that constructed value was the basis of appraisement in 
Carr would not prevent application of its principles to the instant 
matter, since it is settled law that— 


* * * constructed value and cost of production formulae are 
designed, * * * to embrace all expenses of manufacture or 
fabrication of an article, whether borne by manufacturer or 
purchaser. (See Goodrich-Gulf Chemicals Inc. v. United States, 
66 Cust. Ct. 509 (1971), R.D. 11733.) 


Although it has been held that— 


* * * slight variations in the cost, which do not appreciably 
affect the cost called for by the statute may be disregarded in 
determining the cost of production” (see Glanson Co. v. 
United States, R.D. 9208 (1958), aff’d. A.R.D. 110 (1958)), 


it is apparent that the variation in the instant case is substantial and 
cannot be disregarded. According to protestant, the unit cost for 
general expenses per automobile (in French francs) is 1,641.20 by 
its calculations versus 3,845.51 by Customs calculations. We are of 
the opinion that the appraising officer’s method of allocation (as 
described, supra) is correct and that the exporter’s method of ac- 
counting resulted in a gross distortion of the costs of manufacture 
applicable to goods produced for the U.S. market, and accordingly, 
cannot be utilized for statutory cost of production purposes. 
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In the alternative, protestant contends that Customs is estopped 
from employing a different method of allocating general expenses with 
respect to the subject entries because it relied on Customs acceptance 
and approval of the accounting method the company utilized in 
determining this allocation. Protestant alleges that this method had 
been utilized since 1958, that several Customs verifications had been 
conducted since that time but the company was never instructed to 
change its accounting method in this regard. As a result, protestant 
continued to rely on Customs approval of the method of accounting 
used and projected its duty liability on this basis. Its vehicles were 
priced accordingly. 

Specifically, protestant alleges that in March 1973, Customs initi- 
ated a foreign investigation regarding the costs of production sub- 
mitted by protestant for its 1972 model automobiles. The investigation 
was concluded in October 1974, 3 months after the last entry of 1974 
model cars had been made, with only minor adjustments to the calcula- 
tions. At no point during this investigation was the overall method 
of accounting put into question. In protestant’s opinion, the outcome 
of the investigation, which did not result in any change in the account- 
ing method utilized, must be regarded as approval by Customs of this 
method which had been used by protestant for approximately 15 years. 

A second foreign investigation, this one regarding the model year 
1974, ccmmenced in September 1975. While the final report of this 
investigation proposed a fundamental change in the accounting 
method utilized, protestant did not learn of the contents of the report 
until September 1977. Moreover, when liquidation of the 1974 model 
year entries began in 1978, the method used by Customs was different 
than the approach taken in the report. 

Protestant argues that liquidation of the subject entries at the 
advance contemplated by Customs would be a retroactive change 
contrary to established principles of law. Various court decisions are 
cited as support for its position. 

Primarily, these cases deal with situations in which an administra- 
tive agency’s construction of a statute changes after the aggrieved 
party had taken certain irrevocable actions in reliance on the prior 
construction. In those situations, the courts have held that the rights 
or benefits acquired prior to the change cannot be affected retro- 
actively. (See, for example, Henry Clay & Bock & Co., Ltd. v. United 
States, 41 CCPA 45 (1953).) 

We do not disagree with the protestant’s interpretation of the cited 
cases, nor with the rationale underlying these various decisions. 
However, we believe that the application of these cases to the partic- 
ular facts here involved are misplaced. 

The cited cases deal with administrative rules that were changed 
to the detriment of the aggrieved party who had a definite right to 
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rely upon, and did rely upon, the previous stated policy or rule. On 
the other hand, in the instant case, we have no prior rule or policy, 
express or otherwise, with regard to acceptance of the type of account- 
ing method utilized by protestant. Mere acceptance of the cost submis- 
sions by Customs does not by itself constitute approval of the methods 
used by protestant to determine these costs. Nor can we logically 
infer approval based on an investigation that does not focus on the 
accounting methods utilized, but rather on the accuracy of the cost 
figures submitted. We note in this regard that our records fail to dis- 
close any foreign verifications until 1970, and we have no record of 
the import specialist’s final decision with respect thereto. As previously 
indicated, the verification involving the 1972 model year was con- 
cerned solely with the accuracy of the submitted costs, and not the 
underlying rationale. 

Accordingly, we find no prior Customs approval of the accounting 
method utilized by protestant, and thus no retroactive change in 
Customs’ policy in this regard. Moreover, the purpose of a foreign 
verification is to gather data, and not to appraise merchandise. 
Therefore, while the investigating agent may have made certain 
proposals in his final report as to the cost of production submissions 
on the 1974 model cars, these proposals were not binding on the 
import specialist, who is the responsible Customs officer on matters 
of appraisement. 

Protestant makes the additional argument that the delay of nearly 
5 years in liquidating the subject entries was unreasonable and 
precludes the imposition of higher duties. It is argued that Customs 
was entirely at fault for the delay, and that such inaction is in con- 
travention of legislative intent and Customs regulations. (Sec. 
159.51 provides that liquidation of entries shall be suspended only 
when provided by law or regulation, or when directed by the Com- 
missioner of Customs.) Protestant alleges financial harm as a result 
of the delay (assuming administrative relief is denied), since it priced 
its vehicles for subsequent years in reliance on past practice. 

The record discloses that the entries in question were the subject of 
a foreign investigation commencing in September 1975 and which 
culminated in a final report dated May 19, 1977. Protestant submits 
that it did not learn of the contents of the report until September 1977. 

While the actual contents of the aforementioned report were not 
known to protestant until September 1977, it appears from the record 
that Customs counsel was aware at a much earlier date that the veri- 
fication would encompass more than the accuracy of the submitted 
costs. Thus, in a memorandum dated July 3, 1975, which was furnished 
to the office of the Customs representative by Customs counsel 
(name of counsel), at that time counsel to the (name of importer) 
advised the members that in the future Customs would provide 
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closer scrutiny into the manner in which cost of production was 
calculated. He urged the importers to carefully review the methods 
utilized and make necessary adjustments. Subsequently, in a letter 
addressed to the Customs representative dated November 4, 1975 
(after the verification had commenced), protestant’s Customs counsel 
objected to the scope of the inquiry, specifically with regard to investi- 
gation of the methods and systems used by protestant. It was counsel’s 
view that such inquiry exceeded the limits of the Customs representa- 
tive’s authority. The scope of the verification was sustained by the 
Commissioner of Customs in a letter dated December 9, 1975. The 
verification continued until issuance of the final report in May 1977. 
The report was analyzed by the involved import specialist, and liquida- 
tion of the subject entries commenced in July 1978. 

Based on the scope of the verification, and the heavy backlog of 
cases faced by foreign Customs representatives during the years in 
question, protestant has not established that the delay in liquidation 
was in effect due to Customs negligence. 

Protestant also contends that certain warranty costs, included by 
the appraising officer as part of statutory cost of production, are not 
properly includable because such costs consist of labor to be performed 
by protestant in the United States and spare parts which will be 
separately dutiable upon entry into the United States. 

Our position with regard to the dutiability of warranty costs was 
set forth in detail in ORR ruling 76-0072 (file 72-024488 RG), dated 
July 15, 1976, as follows: 

In resolving this issue, it is first necessary to consider whether 
warranties, as a general rule, are to be considered a part of con- 
structed value under section 402(d), Tariff Act of 1930, as 
amended. We are of the opinion that warranty charges should 
ordinarily be considered dutiable as a general expense usually 
reflected in the sale of merchandise for exportation to the United 
States. We would note initially that most jurisdictions recognize 
implied warranties in the absence of contrary contractual pro- 
visions and sometimes in spite of those provisions. Additionally, 
a warranty to replace defective parts is something which attaches 
to the merchandise itself. “American Jurisprudence” indicates 
that “‘the term warranty is generally understood as an absolute 
undertaking in praesenti against the defect.” 67 Am. Jur. 2d 
587. We conclude, therefore, that a warranty, if ‘usual,’ may 
properly be considered a general expense. This conclusion is in 
accord with United States v. Alfred Dunhill of London, Inc., 
C.A.D. 305 (1945), where the court stated: “In our opinion the 
‘usual general expenses’ of a business are the expenses of doing 


business * * * and profit is calculated on the difference between 
such expenses and receipts.” 


In response to a similar argument that warranty costs consist of 
labor to be performed in the United States, we also pointed out in 
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the ruling that a warranty was not an after-sales service contract, but 
rather 
a guarantee that the manufacturer will produce a product free 


from defects, and that obligation can be completely satisfied by 
producing a product free from defects. 


While we have held that certain costs of production of an unfore- 
seeable nature may ne excluded from dutiable value, warranty costs 
obviously cannot be placed within this category. Further, it is well 
established that under the cost of production statute, usual general 
expenses are those actual general expenses of the manufacturer which 
are usual for him. 


Under these circumstances, you are directed to deny the protests 
in full. 


(C.S.D. 80-212) 


Duty Assessment: Documentation To Establish Nondutiability of 
Quota Charge 
Date: April 21, 1980 


File: CLA-2: RRUCV DA/RP 
055267 


Re Application tor further review of protest No. 1001-8-002161. 


Area Dtrector or Customs, 
U.S. Customs Service, New York Seayort, 
New York, N.Y. 

Dear Str: The referenced protest, dated February 23, 1978, was 
filed by (name of law firm), counsel for the importer (name of im- 
porter), challenging the inclusion of an alleged quota charge of 
$4 (U.S.) per dozen in the appraised value of the merchandise. 

Issue-—Has the protestant provided sufficient evidence to sub- 
stantiate its claim that the alleged quota charge does not form part 
of the dutiable value of the imported merchandise? 

Facts.—The protestant purchased knitted sweaters from a manu- 
facturer in Hong Kong. The export of such merchandise is subject 
to export quotas administered by the Government of Hong Kong. 
It is alleged that the manufacturer, not possessing the required amount 
of export quota, obtained the necessary amount of quota from third 
parties. In support of the protestant’s contention that the export 
quota was obtained from third parties, the following documents 
have been submitted to the Customs Service: 

(1) Copies of the official Hong Kong Transfer Application indicating 
the transfer of quota to the instant exporter. 

(2) A copy of the Hong Kong Export License indicating that the 
exporter possessed the required export quota. 
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The protestant contends that the exporter purchased the export 
quota from third parties at a price of $4 (U.S.) per dozen. In support 
of this position, the protestant has submitted the following: 

(1) The signed statements of the exporter certifying that the quota 
used for this shipment was purchased from third parties at $4 (U.S.) 
per dozen. 

(2) A copy of the order confirmation form indicating that the 
export of the merchandise was subject to a quota charge of $4 (U.S.) 
per dozen. 

Counsel for the protestant has also submitted several memoranda 
of law and has argued extensively that the evidence of record is 
sufficient to establish the nondutiability of the alleged quota charges. 

It is the opinion of the Area Director, New York Seaport, that the 
export of the instant merchandise was subject to a quota charge of 
$4 (U.S.) per dozen. 

Law and Analysis—In United States v. Getz Brothers & Co., 55 
CCPA 11, C.A.D. 927 (1967), which involved the appraisement of 
plywood from Japan, the Court of Customs and Patent Appeals held 
that payments for quota were nondutiable. The following language 
from the court’s opinion, has been quoted with approval in subse- 
quent Customs Service rulings: 

* * * on some occasions, the export quota had to be paid for, 
and in other circumstances, it did not. Thus, such charges for a 
quota, which sometimes occurred, formed no part of the purchase 
price of the plywood for export, nor did it, in our view, within 
the statute, form any part of the costs, charges, and expenses incident 


to placing the merchandise in condition packed ready for ship- 
ment to the United States. 


Subsequent to the Getz decision the Customs Service issued C.J.E. 
17/72 (Apr. 5, 1972), which held that properly documented quota 
charged incurred in Hong Kong were nondutiable. The kind of docu- 
mentation required to establish the nondutiability of the quota charges 
was left to the discretion of the appropriate import specialists. Subse- 
quent rulings, for example C.I.E. 17/72, supplement 1, dated April 12, 
1973, reaffirmed the principle that quota charges may be nondutiable. 
ORR Ruling 74-0337, dated December 13, 1974, set forth examples 
of transactions in which such quota charges may or may not be duti- 
able. The first example given in this ruling is directly applicable to the 
instant transaction: 


In the first instance, the manufacturer will have purchased 
his quota from a third party. In this situation, if it can be demon- 
strated that the quota charge merely represents a payment for 
securing the export quota from the third party, then it does not 
constitute a part of the freely offered price of the merchandise. 
In this situation, it is clear that the manufacturer is willing to sell 
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his merchandise for a price which does not include any additional 
amount for the quota charge. [Italic added.] 

In demonstrating that the quota payment represents a payment for 
securing the quota from a third party, the importer must meet a dual 
burden. First, the importer must establish to the satisfaction of the 
import specialist that the quota used in the instant transaction was 
purchased from a third party. Second, the importer must demonstrate 
to the satisfaction of the import specialist the price paid to the third 
party for the transferred quota. For the purpose of this ruling, we will 
assume, without deciding, that the protestant has met the burden of 
establishing that the quota was obtained from a third party. There- 
fore, it remains to be seen if the protestant has met the second burden; 
i.e., establishing what, if any, price was paid for the quota. 

ORR Ruling 74—540308, dated October 18, 1974, set forth certain 
requirements in order to satisfactorily establish a quota charge: ‘Such 
documentation must include a copy of the transfer of the quota, 
identifying both the purchaser and seller, and a copy of the remittance 
showing the amount involved in the transactions.” [Italic added.] The 
protestant has not submitted copies of the remittance, but has pro- 
vided statements by the manufacturer indicating from whom the 
quota was purchased and the amount paid for the transfer. The 
protestant urges that such statements constitute sufficient evidence 
for Customs to accept the alleged nondutiable quota charge. The 
protestant presents several arguments in support of its contention that 
Customs must modify its position, as set forth in ORR Ruling 
74-540308. 

First, the protestant contends that under the principle of impossi- 
bility, as set forth in Nanco Inc. v. United States, 40 Cust. Ct. 366, 
C.D. 2007 (1958), the evidence requested by Customs is impossible to 
obtain, and therefore, Customs must accept any reasonable evidence 
of quota payments. In Nanco, the issue of impossibility arose through 
the failure of the importer to provide a certificate of exportation. 
However, the absence of the certificate of exportation was due to the 
refusal of the Customs collector to issue such a document. In the 
instant transaction, it is not Customs refusal to supply information 
which has resulted in noncompliance with ORR Ruling 74-540308 by 
the importer. The exporter has failed to supply information that is 
within its power to obtain. Additionally, it is to be noted that, in other 
transactions involving different parties, full compliance with ORR 
Ruling 74-540308 demonstrates that such information as is required 
by Customs is not impossible to obtain. Therefore, the principle of 
impossibility relied upon by the protestant is inapplicable to the 
instant transaction. 

The protestant also contends that Customs must utilize section 500 
of the Tariff Act of 1930, as amended (19 U.S.C. 1500(a)), to 
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«“* * * ascertain or estimate the value (of the quota charge) by 
all reasonable ways and means.” Section 500 grants an appraising 
officer authority to use all his skills, experience, and discovery re- 
sources in a reasonable manner to appraise merchandise. Section 500 
is not an additional basis upon which to appraise merchandise when 
the methods under section 402 or 402(a) have been exhausted, but 
is applicable to all modes of appraisement under these sections. The 
protestant maintains that the import specialist has the information 
necessary to determine if the alleged quota charge is sufficiently 
documented and accurate. However, it is the very nature of the mar- 
ket for quota in Hong Kong which requires that Customs maintain 
its present evidentiary requirement. The Hong Kong Government 
allocates quota to a number of firms, without charge, at the beginning 
of each year. Subsequent transfers of quota take place throughout 
the year. The price, if any, at which such quota may be transferred 
vary from day to day and from manufacturer to manufacturer. It 
is because of this uncertain price structure of the quota market that 
Customs must rely upon verifiable evidence in the form of remit- 
tances showing the exact amount involved in the specific transactions. 

With respect to the evidentiary value to be afforded affidavits, the 
protestant relies on Headquarters’ ruling C.I.E. 36/75, re: I.A. No. 


182/76 of April 12, 1977. In I.A. No. 182/76, March 6, 1977, Customs 
stated: 


(I)t is our opinion that where responsible officials of importers 
and manufacturers have furnished affidavits to the Customs Serv- 
ice and the statements in the affidavits have not been contradicted 
by other evidence, those affidavits should be accorded consid- 
erable evidentiary value in Customs Service determinations. 


The cited ruling was issued in connection with a Customs Service 
railing on the dutiability of buying commissions. The ruling noted 
that, ‘it is well established that, in determining whether or not a 
buying agency actually exists, each individual case must be determined 
on the basis of its own particular facts and circumstances.” See 
United States v. Knit Wits (Wiley) et. al., 62 Cust. Ct. 1008, A.R.D. 
351 (1969). In those transactions where Customs has accorded con- 
siderable evidentiary value to affidavits, additional evidence cor- 
roborated the contents of the submitted affidavits. In the instant case, 
the protestant has submitted a notice of confirmation from the ex- 
porter to the importer to corroborate the exporter’s affidavits. Such 
evidence is inadequate to corroborate the affidavits of the exporter. 

Therefore, in the absence of full compliance with ORR Ruling 
74—540308, the exporter’s affidavits are not sufficient to establish the 
nondutiability of the alleged quota charges. 

Holding.—The protestant has not submitted the evidence re- 
quired by ORR Ruling 74-540308 to establish the nondutiability of 
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the alleged quota charges. Furthermore, the evidence that has been 
submitted by the protestant is insufficient to satisfactorily establish 
the nondutiability of the alleged quota charges. Therefore, you are 
directed to deny protest No. 1001-8-002161. 


(C.S.D. 80-213) 
Export Value: Includability of Warranty and After-Sales Service Costs 


Date: April 13, 1979 
File: R:CV:V BNS 
541978 


This is in reference to your memorandum dated August 4, 1977, and 
September 29, 1978, and your letter dated November 13, 1978, on 
behalf of your client (name of client), the importer, concerning the 
dutiable status of certain warranties and after-sales services bought by 
the importer in connection with its purchase of RB-211 Rolls Royce 
aircraft propulsion systems for installation in its L-1011 aircraft. A 
previous ruling (R:CV:V 540410 LLR, dated Mar. 25, 1977) had con- 
cluded that the propulsion system should be appraised under export 
value as defined in section 402(b), Tariff Act of 1930, as amended. 
Your current request for a ruling was prompted subsequent to the 
above determination, when Customs officers in Los Angeles decided 
that the cost of certain of the RB-211 contract terms which you char- 
acterized as warranty and after-sales services were properly includable 
in the export value of the propulsion system. 

Your memorandum dated August 11, 1977, concludes that the cost 
of the above provisions is not properly a part of the export value of the 
propulsion systems because: (1) they constitute incidental services or 
expenses which were optionally selected by the purchaser, (2) the cost 
of these services or expenses is separable from the price of the mer- 
chandise per se and can be separately identified, and (3) they are in- 
cidental costs and services which accrue after the merchandise is 
exported. You correctly state that all of the above criteria have been 
used by the courts in previous cases for determining whether various 
costs, charges, and expenses are to be included in the export value of 
imported merchandise. 

Your supplemental memorandum dated September 29, 1978, cites a 
recent Court of Customs and Patent Appeals case, Imperial Products, 
Inc. v. United States, 65 CCPA , Cust. Bull., March 1, 1978, at 48, 
C.A.D. 1203 (1979), aff'd. 77 Cust. Ct. 66, C.D. 4672 (1976), as indi- 
cating that in order to prove that a cost is not part of the export value 
of an article, an importer need only show that “the disputed charge is 
not part of the selling price by simply showing what the cost 7s for.” 
Although we are in basic agreement with your interpretation of the 
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case, we believe that the royalty in Imperial was found not to be a part 
of the export value of the merchandise involved, not only because the 
appellee showed what the cost was for, a manufacturing license under a 
patent to make and sell a complete “miracle brush” in the United 
States, but also because the importer separately showed ‘‘that it [the 
royalty] was not part of the price and why. * * *” Imperial, Cust. 
Bull. March 1, 1978, at 53. Accordingly, one method of proving that a 
cost is not part of the export value of merchandise is by showing that 
the charge is not part of the price, why it is not part of the price, and 
what it was for. Additionally, although the court in Imperial focused on 
the purchase price of merchandise in determining whether a charge was 
part of its export value, the decision indicated that other criteria might 
be used for determining whether a disputed charge was part of the 
export value of an article. One such test to which the court specifically 
referred, involved whether it could be shown that the merchandise in 
question had been freely sold or offered for sale to all purchasers at 
prices which did not include the disputed charge. We are, therefore, 
of the opinion that several tests exist for proving that a cost or charge 
is not properly part of the export value of merchandise, and that the 
two tests specifically mentioned in Imperial (the freely sold test and 
the purchase price test) substantially conform to the first two argu- 
ments in your memorandum of August 11, 1977. We are additionally 
of the opinion that the real importance of the Jmperial decision is that 
the court indicated that the tests used for proving a cost not to be part 
of the export value of merchandise are exclusive, i.e., that as the result 
of using any one test, a particular cost can be eliminated from the ex- 
port value of an imported product. 

Your letter dated November 13, 1978, is the latest correspondence 
received by us from you concerning the valuation of the RB-2i1 
propulsion systems. In your letter you identify the provisions which 
you wish us to consider in our ruling and indicate that they are con- 
tained in articles 4, 11, 13, 14, 15, and 27, and exhibits F and J of the 
Basic Agreement and Terms of Business (the Agreement) entered 
into between the importer and (exporter). You briefly summarize 
those items which you believe to be most salient, characterizing each 
as either part of the warranty or the after-sales services as follows: 


WARRANTY 


Article 11 of the Agreement provides for a warranty by (ex- 
porter) both to (importer) and (importer)’s customers against 
the breakdown of the propulsion system and parts, and deter- 
ioration due to defects in design, materials or workmanship. 
Additionally, the warranty provides for a joint effort in the 
United States by (exporter), its customer airlines, and (im- 
porter) to upgrade the quality and efficiency of the propulsion 
system through the use of ‘‘campaigns.” 
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AFTER-SALES SERVICE PROVISIONS 


Article 27: 

(1) Provides for (exporter)’s maximum costs parts guarantee 
under which (exporter) agrees to sell spare parts over a 10-year 
period at a set increase in value and pursuant to which (exporter) 
agrees to sell spare parts to (importer) and its customers for as 
long as they are required. 

(2) Provides that (exporter) will support (importer)’s launch- 
ing and other airline customers’ launching for the L-1011, 
including assurances of dispatched reliability and all reasonable 
corrective action if airline departures are consistently delayed 
because of faults in the system. 

(3) Provides that (exporter) will make technical services avail- 
able to L-1011 customers for as long as they are required. 

(4) Provides that (exporter) and (importer) will cooperate to 
identify and resolve for the L-1011 customers any problems at 
the physical and functional interface between the system and the 
airframe. 


Article 13, 14, and 15, and exhibit F 

(1) Provide for (exporter) to supply large numbers of copies 
of technical manuals relating to the propulsion system and its 
servicing, and to periodically make revisions in the manuals. 

(2) Provide that (exporter) will supply repair schemes, draw- 
ings, training aids, and other data required by the airlines, and 
that (exporter) will cooperate with (importer) in preparing an 
airline publication covering the entire L-1011 aircraft. 

(3) Provide that (exporter) will contribute to the marketing 
of the L-1011 and propulsion system by contributing $4,000 
for each aircraft purchased to the buyer. 

(4) Provide that (exporter) make engineering and service 
representatives available to train and advise the airlines and 
(importer) concerning the propulsion system. 

(5) P:ovise that (exporter) will continually maintain the 
Federal Aviation Administration certification for the propulsion 
system. 

(6) Provide that (exporter) will maintain a west coast facility 
to support the airplane flight test and manufacturing programs. 

(7) Provide that (exporter) incur the expense for product 
liability, and to indemnify its customers against claims resulting 
from infringement of any patents through the use or operation 
of the engines. 

Although you have characterized each of the purchased provisions 
as either part of the warranty or after-sales services, we do not agree 
with all of your characterizations. 

Additionally, no matter how a provision is characterized for purposes 
of determining whether it is to be included in the export value of 
merchandise, it is our opinion that it must be scrutinized by applying 
the various tests outlined previously. 
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In this regard, it is our opinion that the costs listed below are 
properly part of the export value of the merchandise: 

(1) All costs covered under article 11 of the agreement. 

(2) The cost of acquiring and maintaining the FAA certification 
for the propulsion system. 

(3) The cost of product liability, etc. 

We will not here attempt to explain why only these costs and no 
others are part of the export value of the merchandise, except to 
state that we find that those costs not included in the export value 
have been found not dutiable under the three tests previously 
mentioned. 

All of the costs listed above were previously considered by us in 
ruling letter 72-024488 dated April 12, 1976, a copy of which is 
enclosed, to be elements of constructed value. Although the instant 
case involves export value, much of the reasoning in ruling 72-024488 
is applicable to the instant case. 


COST OF ACQUIRING AND MAINTAINING THE FAA CERTIFICATION 


It is our current impression that the acquisition of an airworthiness 
certificate is a legally mandated prerequisite for an aircraft to be 
successfully manufactured for, or used in, domestic air commerce. 
Accordingly, it is our opinion that the acquisition of an airworthiness 
certificate is so intimately bound up with the manufacturing process 


that it is not separable from the price of the merchandise per se, that 
it is not a cost which is capable of being optionally borne by the buyer, 
and that it is not an incidental cost or service which accrues after 
the merchandise is exported. 

In this regard, it could be argued that the cost of maintaining the 
airworthiness certificate might be separated from that for its original 
acquisition and that, therefore, one or more of the previously stated 
tests for excluding a cost element from the export value of merchan- 
dise has been met. Although it is theoretically possible that the 
merchandise in issue could be sold or offered for sale at a price not 
including the cost associated with ‘maintaining the airworthiness 
certificate, the inquirer has not alleged either that such sales have 
previously been made with respect to the particular merchandise 
in issue or any other aircraft, or that actual offers (price quotations) 
were made minus the cost of maintaining the certificate. Instead, 
it has submitted documents from its various customers which merely 
indicate that they always had the option of negotiating for the air- 
craft minus any particular cost elements. Furthermore, for the manu- 
facturers to acquire a certificate for the aircraft over the entire life 
of its production run, they are required to make many of the same 
changes that the airlines would be required to make for the mainte- 
nance of the certificate. 
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It therefore seems likely that it might be economically unwise for 
the air carriers to expend resources on aircraft in service which the 
manufacturers will be required to expend on newly produced merchan- 
dise. Stated another way, it is reasonable to assume that the air 
carriers will find it economically wise to have the manufacturers 
perform the functions necessary for the maintenace of the certification. 
We, therefore, are of the opinion that the maintenance of the certifica- 
tion has not been shown to be a cost which is capable of being borne at 
the option of the buyer. 

Like the original acquisition of the certification, because its mainte- 
nance is legally mandated and also because it is a function which may 
not be capable of being performed by the air carriers, we are of the 
opinion that it is not separable from the price of the merchandise per 
se. And although the services for the maintenance of the certification 
might be performed subsequent to an aircraft’s exportation, they can 
hardly be labeled as ‘‘incidental.” 


ARTICLE 11 COSTS 


The provisions contained in article 11 relate generally to the rectifi- 
cation of defects in the propulsion system by (exporter). Specifically, 
(exporter) has made certain promises with respect to the breakdown of 
the propulsion system and parts and its deterioration due to defects in 
design, materials, and workmanship. Additionally (exporter) (im- 
porter), and the aircraft purchasers have agreed to upgrade the quality 
and efficiency of the propulsion system through the use of campaigns. 

In regard to the above provisions the inquirer states that “the 
warranty contained in exhibit I is not of that kind generally expressed 
or implied which a buyer could enforce under the Uniform Commercial 
Code,” and that “except for this warranty (exporter) has no other 
obligations and liabilities, for any defects and failures of any engine or 
part or other item manufactured, or supplied or inspected by 
(exporter)’’. It is also stated that the warranty provision is unusual 
because there will be a joint effort in the United States by (importer), 
the air carriers, and (exporter) to upgrade the quality and efficiency of 
the propulsion system. 

In ORR Ruling Letter 72-024483, we stated that most jurisdictions 
recognize implied warranties in the absence of contrary contractual 
provisions and sometimes in spite of those provisions. We also stated 
that promises to replace or repair defective parts attach to the met- 
chandise itself. Although we note that the warranty provision con- 
tained in the agreement (as well as warranty provisions in general) 
may have been the subject of negotiation, that some elements thereof 
may have been optionally included therein, and that as the result of 
the above, the warranty coverage may have been expanded beyond 
that normally mandated by law, we are not in any position to judge 
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which elements of the warranty were optional. However, we can make 
an informed judgment concerning whether the warranty contains 
provisions which appear to be highly unusual. In this regard, the 
inquirer characterizes the promises to upgrade the quality of the 
propulsion system through the use of campaigns as unusual. However, 
it is our opinion that this cost element may properly be summarized 
as a promise by the propulsion system manufacturer to replace de- 
fective parts with improved or redesigned parts as necessary. It, 
therefore, appears that the campaign cost element is no different than 
similar contract provisions which are usual in other industries. 

As previously explained, the provisions of articie 11 attach to the 
merchandise itself. It, therefore, is our opinion that its cost is not 
separable from the price of the merchandise per se. And although 
portions of article 11 may have been bargained for optionally, because 
we are in no position to judge which portions were optional and because 
none of the provisions strikes us as being particularly unusual, we 
are unable to state that the article 11 provisions should not be con- 
sidered as part of the export value of the merchandise under con- 
sideration. Additionally, even though the addition and replacement of 
parts and services may be performed after the exportation of the 
merchandise, far from being incidental to the propulsion system, the 
fulfillment of the promises contained in article 11 is es:eatial to the 
propulsion system and aircraft performing their stated functions. 
Accordingly, the article 11 warranty costs are properly part of the 
export value of the propulsion system. 


COST OF PRODUCT LIABILITY, ETC. 


You indicated that the basic agreement provides that Rolls Royce 
will incur the expense for product liability. Rolls Royce will also 
indemnify its customers against claims, damages, liabilities, etc., 
resulting from the infringement of any patents through the use or 
operation of the engines. Product liability expenses and claims re- 
sulting from patent infringement are liabilities arising not out of 
contract law, but under the law of torts. Accordingly, these expenses 
should be viewed against the body of law under which they were 
created. 

With regard to the assumption of product liability costs by Rolls 
Royce, over the last several decades the courts have continually ex- 
panded the responsibilities of manufacturers under the law of negli- 
gence. The concept has come to be known as strict liability in tort. 
Restatement of Torts, Second, section 402A, sets forth the legal principles 
involved and notes in comment (b) that recent court decisions “have 
extended the rules of strict liability to cover the sales of any product 
which, if it should prove to be defective, may be expected to cause 
physical harm to the consumer or his property.” In relation to the 
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agreement provision, comment (m) to section 402A states that: 
“The consumer’s cause of action does not depend upon the validity 
of his contract with the person from whom he acquires the product, 
and it is not affected by any disclaimer or other agreement whether it 
be between the seller and his immediate buyer, or attached to and 
accompanying the product into the consumer’s hands.” In short, the 
agreement provision in which (exporter) assumes the cost of product 
liability adds nothing to the responsibilities with which it is already 
charged under the theory of strict liability in tort. 

Section 271 of the Patent Act of 1952 provides that: 

(a) Except as otherwise provided in this title, whoever without 
authority makes, uses, or sells any patented invention within the 
United States during the term of the patent therefor infringes 
the patent. 

Accordingly, if in manufacturing or selling the propulsion systems 
involved, (exporter) should infringe a patent, a remedy therefor is 
provided by the Patent Act, notwithstanding whatever contractual 
agreements were made by (exporter) and (importer). 

In summary, although the possible liability of the manufacturer is 
specifically adverted to in the agreement, nothing has been presented 
showing that the manufacturer would not be liable under U.S. law 
for the costs mentioned therein were they omitted therefrom. 

It follows from the above discussion that the costs associated with 
products liability and patent infringement are part of the price of the 
merchandise per se, are not capable of being optionally bargained for, 
and are not incidental expenses which accrue after the export of the 
merchandise, because they are costs which stem directly from the 
manufacture of, and defects in, the merchandise; because the liability 
is imposed under law and not on account of any provision in the 
agreement, and, because the remedies involved may impose substantial 
costs on the party at fault, which liabilities, though accruing after the 
merchandise was imported, come about as the result of the condition 
in which the merchandise was imported. 


(C.S.D. 80-214) 


Cost of Production/Constructed Value: Testing and Programing Costs 


Date: November 27, 1979 
File: R:CV:V BS 
061629 


Issue.-—Whether certain costs incurred by a U.S. manutacturer in 
connection with the “marriage” of a CNC to a numerically controlled 
machine tool are dutiable. 

Facts.—The importation consists of a particular type of machine 
tool produced in West Germany with the use of a U.S. manufactured 
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computer numerical control. The CNC was “married” (trade name) 
to the machine tool with the aid of services performed in West Ger- 
many by an employee of the U.S. manufacturer. In addition to these 
“marriage” costs, further expenditures were incurred by the U.S. 
manufacturer for the loading of instructions into the control unit in 
the United States with orders that run the machine. 

It is the importer’s opinion that the CNC programing costs are not 
dutiable since the CNC merely programs the machine and has nothing 
to do with the machine’s manufacture. Further, the importer contends 
that the costs incurred in connection with the services performed 
overseas by its employee are similarly nondutiable, since the em- 
ployee’s function was merely to check out the performance of the 
machine. 

On the other hand, it is the opinion of your office that these charges 
are dutiable for the reason that they are intimately connected with 
the manufacture and testing of the machine. 

Law and analysis —The general principle of law involved is that 
all expenses necessary to the manufacture of fabrication of a product 
are dutiable, without regard to whether such expenses are borne by 
the buyer. See United States v. Cavalier Shipping Co., et al., C.A.D. 
965 (1969), and Goodrich-Gulf Chemicals, Inc. v. United States, R.D. 
11733 (1971). The dutiability of testing costs, as an incident to the 
manufacturing process, has frequently been the subject of judicial 
discourse. Thus, in Goodrich-Gulf, supra, the court held that testing 
costs are dutiable to the extent such costs are a necessary incident to 
the production or perfection of the manufactured product. In holding 
the testing costs involved in that case to be dutiable, the court noted 
that the tests were “inextricably bound up in the manufacturing 
process.”’ See also Pantation Trading Company v. United States, A.R.D. 
181 (1965), where the court found dutiable inspection and testing 
costs which constitute a genuine contribution to the manufacturing 
process and which affect the “per se character’ of the goods. 

In ORR ruling 76-0070, dated April 9, 1976, the importer furnished 
personnel to the manufacturer in order to participate in the testing 
of certain machines. During the testing process, the employees advised 
the manufacturer as to certain necessary adjustments to the machine 
to be made in order to meet contract specifications. We held in that 
case that the participation by the importer’s employees contributed 
to the perfection of the product and was a necessary cost of manu- 
facture. Therefore, the involved expenditures were dutiable costs 
of fabrication. 

A similar finding was made in internal advice 57/77 (541457, 
dated June 30, 1977), which involved a situation analogous to the 
instant case, ie., the “marrying” of an American-made numerical 
control to a machine tool. The U.S. employee in that case also aided 
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the foreign manufacturer in “marrying” the control to the machine 
tool. The ruling also held in effect that the cost of the hook-up, 
“marriage,” or assembly of the American-made numerical control 
to the machine tool is an integral step in the manufacture of the 
numerically controlled machine tool. 

While the type of software involved in internal advice 57/77 (nu- 
merical control, ““NC’”’) is somewhat different from the software 
involved in the instant case (computer numerical control, CNC), 
in either case the machine tool involved could not function without 
the appropriate control. In other words, the development of the soft- 
ware, the CNC in this instance, is essential to the development of 
the machine tool, and is the product of the technology exchange 
between the manufacturer of the machine and the manufacturer 
of the control. The subject CNC is specifically developed for use 
with the imported machine tool. 

Holding.—The overseas check-out performed by the importer’s 
employee and the development of the CNC programing are steps 
in the manufacture of the machine tool. Accordingly, such costs 
are necessary to the fabrication of the imported product and are 
dutiable. 


(C.S.D. 80-215) 


Value: Assists Furnished to Manufacturers in Different Foreign 
Countries 


Date: January 8, 1980 
File: RRUCV RP 
542019 


This is in reference to your letter of August 10, 1979, in which you 
request a ruling concerning the proper method of amortizing assist 
costs in the form of artwork, graphics, engineering, tooling, and re- 
search and development. 

You state that the U.S. importer plans to enter into a contract to 
purchase merchandise from a Japanese supplier. This supplier has a 
wholly owned manufacturing facility in Taiwan. The contract between 
the importer and Japanese concern is called a requirements specifica- 
tion package, and contemplates that production quantities will be 
manufactured in Taiwan after initial samples have been produced and 
exported by the Japanese supplier. The production of the initial 
samples are necessary to enable the importer to determine if the 
merchandise meets quality requirements. 

You indicate that, hypothetically, a typical provision in the con- 
tract between the importer and the Japanese supplier would provide 
for a prototype production of 400 units in Japan, followed by Taiwan 
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production of 250,000 units. These contracted-for amounts would 
be known at the time orders for merchandise were placed. You also 
state that in addition to the manufacture of prototypes, the Japanese 
concern may engage in the manufacture of production quantities (i.e., 
concurrently with production in Taiwan). Such production would in- 
volve a definite minimum number of units to be produced, and would 
be accounted for in the contract between the importer and the Japa- 
nese supplier. 

You also state that the importer and Japanese concern are not 
related, other than as purchaser and seller, and that the price for the 
subject merchandise includes all elements of value, except the cost 
of the above-mentioned undisputed assists, which are provided to 
the Japanese supplier by the importer. Your request for a ruling con- 
cerns the proper method of allocating the costs of such assists. 

In United States v. Border Brokerage Co. Inc., A.R.D. 288 (1971), 
the U.S. Customs Court held that assist costs may be allocated over 
the number of units to be definitely produced. This includes units 
not exported into the United States. However, it is well established 
in Customs practice that, subject to certain limitations, an assist 
used in the production of imported merchandise will be dutiable in 
full each and every time it is furnished to a different overseas manu- 
facturer in the same or different country. This principle is in keeping 
with the decision. in Ford Motor Company v. United States, 29 Cust. 
Ct. 553, A.R.D. 9 (1952), wherein the Customs Court stated, ‘‘it is 
not the manufacturer’s actual cost but the actual cost of manufacture,” 
which must be ascertained. See also, I.A. No. 341/75, dieted April 27, 
1976. 

It is clear that if the importer in the case before us furnished the 
subject assists to a Japanese manufacturer and also to an unrelated 
Taiwanese manufacturer, duty would have to be paid on the value of 
the assists provided to the Taiwanese manufacturer, even though the 
assists may have been fully amortized on importations from the 
Japanese manufacturer. However, the case you describe presents a 
different set of circumstances. 

You state that the contract in the contemplated transaction is 
between the Japanese concern and the unrelated U.S. importer. The 
importer furnishes the subject assist only to the Japanese supplier. 
In turn, the Japanese concern does not sell, but rather transfers these 
assists to its wholly owned manufacturing facility in Taiwan for pro- 
duction purposes. You indicate that there is no contractual relation- 
ship between the importer and the Taiwanese manufacturer. 

In light of the above, it is our opinion that the subject assist costs 
may be allocated over the total number of units to be definitely pro- 
duced in both Japan and Taiwan, as set forth in the agreement be- 
tween the importer and the Japanese concern. 
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Therefore, applying our finding to the sample transaction you 
describe, it. would be permissible to prorate the assist costs over the 
total agreed upon quantities (i.e., the 400 sample units produced in 
Japan plus the 250,000 unit produced in Taiwan). The fact that the 
Japanese concern may engage in the manufacture of production 
quantities, as well as the development of sample units, would not 
change our position that proration would be allowed over the total 
agreed upon quantities, provided that the agreement between the 
importer and the Japanese concern specifies the number of units to 
be definitely produced in Japan and Taiwan. 

It should be noted that our ruling is limited to the facts as presented 
in this particular case. We would reach a different conclusion if the 
Taiwanese supplier had contracted separately with the U.S. importer. 


(C.S.D. 80-216) 


Instruments of International Traffic: Equipment Used To Discharge 
and Transport Cargo From Vessels; ““MAFI” 


Date: January 23, 1980 
File: BOR-7-07:RRUCDC 
104390 MJN 


The subject memorandum requests a ruling as to whether equipment 
used to discharge and transport cargo from roll-on/roll-off vessels is 
properly classified as instruments of international traffic within the 
meaning of section 10.41a, Customs Regulations. 

The equipment you inquire about is referred to as a ‘“MAFI.” The 
MAFT is described as being made of steel, 40 feet in length by 8 feet in 
width, and has a total of 16 tires mounted at the rear of the equipment. 
The MAFT also has a metal tag attached to it indicating the country of 
origin, serial number, weight, etc., for easy identification. The attach- 
ments submitted with your request indicate that the MAFT is used to 
ship merchandise directly to the consignee or to a warehouse for 
unlading and sometimes relading of export merchandise. 

Pursuant to a telephone conversation between a member of my 
staff, Ms. (name), and a member of your staff, Ms. (name), it was 
brought to our attention that the MAFT is not used as a trailer pulled 
by a tractor for purposes of section 123.14, Customs Regulations. 

Section 10.41a(a)(1), Customs Regulations, states in part that lift 
vans, cargo vans, shipping tanks, skids, pallets, caul boards, and cores 
for textile fabrics, arriving (whether loaded or empty) in use or to be 
used in the shipment of merchandise in international traffic are hereby 
designated as instruments of international traffic within the meaning 
of section 322(a), Tariff Act of 1930, as amended. 
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The Customs Service has previously held that an article which is 
similar to an article designated as an instrument of international traffic 
may be entered or classified as an instrument of international traffic 
under the existing designation. The MAFT’s described in your request 
for ruling are similar to the pallets and skids designated in section 
10.41a(a) (1). 

Therefore, we are of the opinion that the MAFT’s are similar to a 


pallet or skid in design and use. and may be released under the provi- 
sions set forth in section 10.41a. 


(C.S.D. 80-217) 


Instruments of International Traffic: High-Pressure Sealessm 
Cylinders 
Date: January 25, 1980 
File: BOR-7-07-RRUCDC 
104411 MJN 


This ruling concerns the classification of high-pressure seamless 
cylinders as instruments of international traffic. 

Issues.—Are high-pressure seamless cylinders used to transport 
anhydrous hydrogen bromide classified as instruments of international 
traffic within the meaning of section 322(a) of the Tariff Act of 1930, 


as amended (19 U.S.C. 1322(a))? 

Facts.—The inquirer recently purchased approximately 160 high- 
pressure seamless cylinders which are United States manufactured and 
serially numbered. The cylinders will be used to transport anhydrous 
hydrogen bromide gas from France to the United States. 

These cylinders are composed of steel and measure approximaiely 
50% inches in length by 8 inches in diameter with a neckring affixed to 
one end for safety purposes. 

Law and analysis—To qualify as an instrument of international 
traffic within the meaning of title 19, United States Code, section 
1322(a), an article must be suitable for and capable of repeated use, 
and must be used in significant numbers in international traffic. 

T.D. 66-184 designated metal cyclinders designed for the trans- 
portation of acetylene and gas ranging in height from 12 to 56 inches 
and in diameter from 2 to 12 inches as instruments of international 
traffic. 

T.D. 71-35(2) designated steel cylinders of domestic manufacture 
measuring approximately 4 feet in length and 1 foot in diameter and 
used to ship fluorocarbon gas as instruments of international traffic. 
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T.D. 74-299 designated steel cylinders measuring 39 to 57 inches in 
height to 7 to 12 inches in diameter and used for transportation of 
propane and butane gas as instruments of international traffic. 

The Customs Service has previously ruled that an article which is 
similar to an article designated as an instrument of international traffic 
may be similarly designated. The acticles designated in the referenced 
Treasury decisions are similar to the cylinders described in the request 
for ruling. 

Holding.—The high-pressure seamless cylinders used to transport 
anhydrous hydrogen bromide gas are similar to those discussed in T.D. 
66-184, 71-35(2), and 74-299, and may be released in accordance with 
the provisions of section 10.41a, Customs Regulations. 


(C.S.D. 80-218) 


In-Bond Carriers: Whether Canadian Motor Carriers Operating in 
the United States May Be Designated as Carriers of Bonded 
Merchandise 


Date: January 24, 1980 
File: BON-1-RRUCDBL 
21207 


Issue-—May Canadian motor carriers, operating under (1) tem- 
porary authority as common carriers in the United States; or (2) 
authority as motor carriers in foreign commerce within the meaning 
of 49 U.S.C. 10927(a)(2), be designated as carriers-of bonded mer- 
chandise pursuant to section 18.1(a), Customs Regulations (19 CFR 
18.1(a))? 

Facts.—-Canadian trucking firms that are unable to get full common 
carrier certification from the Interstate Commerce Commission (ICC) 
desire to be designated as carriers of bonded merchandise. The Cana- 
dian firms do not qualify as private carriers, freight forwarders, 
or contract carriers. However, in one case a firm has temporary 
authority (180 days) from the ICC to operate as a common carrier in 
the United States, and in a second case the firm has authority from 
the ICC to operate as a motor carrier in foreign commerce within 
the meaning of section 10927(a)(2) of the recodified act (49 U.S.C. 
10927 (a) (2)) (formerly 49 U.S.C. 303(a)(11)). Generally, the trucking 
firms move merchandise from Canada to New York City for exporta- 
tion, and return with a load from New York for exportation to Canada, 
although there may be variations. The majority of loads move under 
an entry for transportation and exportation in bond. 
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Law and Analysis.—Section 1551, title 19, United States Code, 

provides in part that: 
Under such regulations and subject to such terms and condi- 
tions as the Secretary of the Treasury shall prescribe— 
(1) Any common carrier of merchandise owning or operating a 
railroad, steamship, or other transportation line or route for the 
transportation of merchandise in the United States * * * upon 
application, may, in the discretion of the Secretary, be designated 
as a carrier of bonded merchandise for the final release of which 
from Customs custody a permit has not been issued. 

Section 18.1(a)(1), Customs Regulations (19 CFR 18.1(a)(1)), 
provides in part that: 

Merchandise to be transported from one port to another in the 
United States in bond * * * shall be delivered to a common carrier 
* * * For the purposes of this section, the term “common 
carrier’? means a common carrier of merchandise owning or oper- 
ating a railroad, steamship, or other transportation line or route. 

For purposes of the Customs Regulations, a common carrier is a 
carrier owning or operating a railroad, steamship, or other transporta- 
tion line or route which undertakes to transport goods or merchandise 
for all of the general public who choose to employ him. (19 CFR 
112.1(¢)). 

Section 10102(2), title 49, United States Code, defines “carrier” to 
mean a common carrier and a contract carrier. Section 10102(4) defines 
“common carrier’ to mean an express carrier, a pipeline carrier, a 
sleeping car carrier, a motor common carrier, a water common carrier, 
and a freight forwarder. Section 10102(10) defines a ‘‘motor carrier” 
to mean a motor common carrier and a motor contract carrier. Section 
10102(11) defines a “motor common carrier’ to mean a person holding 
himself out to the general public to provide motor vehicle transporta- 
tion for compensation over regular or irregular routes, or both. 

Section 10927(a)(2), which relates to security of motor carriers, 
provides in part that a motor carrier operating in the United States 
when providing transportation between places in a foreign country or 
between a place in one foreign country and a place in another foreign 
country shall comply with the requirements of sections 10329 and 
10330 that apply to a motor carrier providing transportation subject to 
the jurisdiction of the commission under subchapter II of chapter 105 
of this title. To protect the public, the Commission may require any 
such motor carrier to file the type of security that a motor carrier is 
required to file under paragraph (1) of this subsection. Sections 10329 
and 10330 relate to service of notice and service of process and sub- 
chapter II, chapter 105 (sections 10521 ff) relates to general juris- 
diction over transportation by motor carrier. 
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Section 10928, concerning temporary authority, provides in part 
that the ICC may grant a motor carrier temporary authority to pro- 
vide transportation to a place or in an area having no motor carrier 
capable of meeting the immediate needs of the place or area. Unless 
suspended or revoked, the Commission may grant the temporary 
authority for not more than 180 days. A grant of temporary authority 
does not establish a presumption that permanent authority to provide 
transportation will be granted. 

We are satisfied that Canadian motor carriers operating in the 
United States under temporary authority as common carriers or under 
authority as motor carriers in foreign commerce within the meaning 
of 49 U.S.C. 10927(a)(2) are common carriers authorized to operate 
as such by an agency of the United States. 

We are further satisfied that a temporary authority to operate as 
a common carrier in the United States, granted by an appropriate 
agency of the United States, is sufficient to support designation as a 
carrier of bonded merchandise for the term of the grant provided all’ 
other requirements of section 112.12, Customs Regulations (19 CFR 
112.12) arejmet. 

The carrier’s bond, Customs form 3587, is a continuing obligation, 
that is, one which is good until discontinued by one of the parties. 
In the case of a carrier granted temporary authority, we believe the 
bond must stipulate that approval of the bond is granted only for the 
term of the temporary authority unless the temporary authority is 
timely replaced by permanent authority. A suggested stipulation is as 
follows: 

This bond shall be discontinued upon expiration, suspension, 
or revocation of the temporary authority to operate as a common 
carrier in the United States unless the temporary authority 
is timely extended or replaced by permanent authority. Such 
discontinuance does not release either principal or surety from 
any liability which may have accrued prior to the date of 
discontinuance. 

Notification to Headquarters of approval of the carrier’s bond of a 
carrier operating under a temporary authority should make note of 
that fact. 

Holding.—Canadian motor carriers, operating under (1) temporary 
authority as common carriers in the United States; or (2) authority 
as motor carriers in foreign commerce within the meaning of 49 U.S.C. 
10927(a)(2), may be designated as carriers of bonded merchandise 
pursuant to section 18.1(a), Customs Regulations. 
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(C.S.D. 80-219) 
Classification: Piping on Men’s Reversible Jacket as Ornamentation 


Date: January 30, 1980 
File: CLA-2:RRUCMC 
060888 BB 


This ruling concerns the tariff classification of a men’s reversible 
jacket. 

Issue-—Whether the jacket is ornamented, for tariff purposes. 

Facts.—The submitted sample is a men’s reversible jacket. Both 
sides of the jacket have slash pockets, a rib knit collar and waistband, 
cuffed sleeves and a collar tab going through five loops. The blue side 
has zippered slash pockets with each zipper covered by a fabric welt, 
while the tan side has slash pockets without zippers or flaps. The 
jacket has piping measuring less than one-quarter inch in width extending 
along the entire seam holding the welting. Similar piping is found in the 
seams extending from the collar to the armpits. However, this piping 
does not extend the length of the seams. It is only found on the upper 
portions, ending approximately 4 inches above the armpits. 

Law and analysis.—In order for a feature to constitute ornamenta- 
tion, for tariff purposes, it must both be listed as a type of ornamenta- 
tion in headnote 3, schedule 3, Tariff Schedules of the United States 
(TSUS), and perform a primarily decorative rather than utilitarian 
function. Blairmoor Knitwear Corp. v. United States, 60 Cust. Ct. 338, 
C.D. 3396 (1968). 

The piping on the subject jacket meets both of these tests. Headnote 
3 lists trimming and textile fabric as features which can constitute 
ornamentation. The piping is of textile fabric and also can be considered 
trimming. While the piping may marginally increase the strength of 
the seam in which it is sewn, this purpose is incidental to its primary 
function of increasing the eye appeal of the garment on which it 
appears. 

Therefore, all of the piping on the sample jacket would ordinarily 
constitute ornamentation. However, the Customs Service developed 
over the years an established and uniform practice of not considering 
piping to be ornamentation if it is sewn into a seam and if it extends 
less then one-fourth inch beyond the surface of the fabric. This practice 
of classification developed because it was thought that piping inserted 
along the length of seams performed the structural function of increas- 
ing the strength of those seams. As indicated above, it has since 
become Customs’ position that piping is primarily decorative. How- 
ever, rather than instituting the formal procedures required by 
regulation to modify the established practice, Customs has chosen 
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instead to narrowly construe the exception to ornamentation created 
by the practice. For example, in Headquarters ruling letter (HRL) 
053835, dated October 26, 1978, piping which was sewn over a seam 
rather than into a seam was held not to fall within the practice excep- 
tion and, therefore, to constitute ornamentation. 

Heretofore, the practice exception has only been applied to piping 
that extends along the entire length of a seam. The piping along the 
welting seams meets this requirement. The piping along the collar/ 
armpit seams, however, does not extend along their entire length. This 
piping is only found along the upper parts ot the seams. We note that 
these are the most visible parts and, at the same time, the parts least 
subject to stress. ; 

In light of our established position of narrowly construing the prac- 
tice exception for piping, we choose not to extend the practice to cover 
piping extending along only part of a seam. Accordingly, the piping 
found along the collar/armpit seams on the subject jacket constitutes 
ornamentation for tariff purposes. 

Holding.—The submitted sample, if in chief value of cotton, is 
properly classifiable under the provision for other men’s or boys’ 
wearing apparel, ornamented: of cotton, in item 380.00, TSUS, 
dutiable, as a product of Hong Kong, at the column 1 rate of 35 percent 
ad valorem. 


(C.S.D. 80-220) 


Instruments of International Traffic: Pipe Carrier Units Used To 
Transport Pipe 


Date: February 1, 1980 
File: BOR-7-07-RRUCDC 
104451 MR 


This ruling concerns whether certain pipe carrier units (PCU) 
qualify as instruments of international traffic. 

Issue—Whether pipe carrier units (described below) used to 
transport pipe qualify as instruments of international traffic within 
the meaning of section 322(a), Tariff Act of 1930, as amended (19 
U.S.C. 1322(a)). 

‘acts.—The PCU’s are described as holders, the component parts 
of which are all steel. The PCU’s have an 8-foot long rectangular 
base (to facilitate movement by forklift or similar devices), attached 
to which are U-shaped steel bars. Between the upright bars are placed 
lengths of pipe banded together with steel bands. The purpose of the 
U-shaped bars is to prevent the stacks of steel pipe from rolling off 
the rectangular base. 
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The pipes will be stacked in PCU’s and then transported to various 
European and Mexican ports for shipment to the U.S. ports of Port 
Everglades, Houston, New Orleans, Mobile, and Tampa. There are 
no other units of this type in international traffic. It is understood 
that the PCU’s will not be used in domestic trade without prior entry 
and payment of duty, and that the units will remain in international 
traffic. 

The units will be marked with the prefix PCR and will be numbered 
from 000001 to 001000, with the number of such units in use to approx- 
imate 1,000 once the operation is fully underway. The expected life- 
span of the units is approximately 8 years. 

Law and analysis —To qualify as an instrument of international 
traffic within the meaning of section 322(a), Tariff Act of 1930, as 
amended (19 U.S.C. 1322(a)), an article must be used as a container 
or holder. The article must also be substantial, suitable for and capable 
of repeated use, and used in significant numbers in international 
traffic. 

T.D. 56243 states that boxes, bins, and racks, made of metal and 
wood, having as integral parts thereof feet, lugs, or skids, to facilitate 
movement by fork lifts and similar devices, are designated as instru- 
ments of international traffic and can be released under the procedures 
set forth in section 10.41a, Customs Regulations. 

Holding.—We are of the opinion that the pipe carrier units are 


similar to those articles discussed in T.D. 56243 and may be released 
in accordance with section 10.41a, Customs Regulations. We are 
forwarding copies of this ruling to the ports of entry for their 
information. 


(C.S.D. 80-221) 
Warehouse: Eligibility of Rum From Puerto Rico 


Date: February 7, 1980 
File: CON-13-03:RRUEE 
712315 M 


Issue-——May Puerto Rican rum brought to the United States to 
be withdrawn as vessel supplies under section 309 of the Tariff Act 
be entered in a Customs bonded warehouse? 

Facts—In the past, Puerto Rican rum brought to the United 
States to be withdrawn as vessel supplies has been allowed to be placed 
in a Customs bonded warehouse. Recently, Customs Service Head- 
quarters issued a ruling (C.S.D. 79-420) which provided that since 
Puerto Rican rum is neither subject to Customs duties nor internal 
revenue tax, it is ineligible to be entered into a Customs bonded 
warehouse. C.S.D. 79-420 involved a situation whereby the inquirer 





CUSTOMS 67 


wished to place Puerto Rican rum in a Customs bonded warehouse 
in Puerto Rico for exportation to a foreign country. The District 
Director of Customs at Los Angeles asks if this ruling is to be applied 
to Puerto Rican rum brought to the United States to be ultimately 
withdrawn as vessel supplies under section 309 of the Tariff Act. 

Law and analysis.—Section 557 of the Tariff Act of 1930, as amended 
(19 U.S.C. 1557), provides that merchandise subject to duty, with 
certain exceptions, is eligible for warehousing in a Customs bonded 
warehouse. Section 101.1(i) of the Customs Regulations (19 CFR 
101. 1(i)), defines duties as ‘“Customs duties and any internal revenue 
taxes which attach upon importation.” 

Section 309 of the Tariff Act of 1930, as amended (19 U.S.C. 1309), 
in pertinent part, provides that articles subject to Customs duties 
or internal revenue taxes may be withdrawn from a Customs bonded 
warehouse as vessel supplies under certain specified conditions free 
of such duties or taxes. 

26 U.S.C. 7652(a), provides that, except for certain specified ex- 
ceptions, articles of merchandise of Puerto Rican manufacture coming 
into the United States and withdrawn for consumption or sale shall 
be subject to a tax equal to the internal revenue tax imposed in the 
United States upon the like articles of merchandise of domestic 
manufacture. 

Therefore, it is our opinion that Puerto Rican rum imported to the 
United States to be withdrawn for use as vessel supplies under section 
309 of the Tariff Act may be entered in a Customs bonded warehouse 
because such merchandise by its importation to the United States is 
subject to internal revenue tax. C.S.D. 79-420 prohibits the entering 
of Puerto Rican rum in a Customs bonded warehouse in Puerto Rico 
since it is not subject to Customs duties or to internal revenue tax. 

Holding.—Puerto Rican rum brought to the United States to be 
withdrawn as vessel supplies under section 309 of the Tariff Act 
may be entered in a Customs bonded warehouse. 


(C.S.D. 80-222) 


Conditionally Free Merchandise: Merchandise Entered Under Item 
832.00, TSUS, As Emergency War Material 


Date: February 8, 1980 
File: ENT-1-01-RRUEE 
712339 M 


This ruling concerns the eligibility of certain merchandise for duty- 
free entry under item 832.00, Tariff Schedules of the United States 
(TSUS). 
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Issue.—The question presented in this case is what action, if any, 
should be taken by the district director when his port receives with an 
importation of merchandise the certification of the procuring Depart- 
ment of Defense agency that the merchandise is “emergency war 
material,’ but the district director believes that the merchandise 
involved does not qualify as such under that agency’s governing 
regulations. 

Facts.—In the past, the Corps of Civil Engineers has imported cer- 
tain turbine components to be used at a dam in the United States for 
the production of hydroelectric power apparently for civilian use only. 
Such merchandise was classified in a provision outside of schedule 8 
of the Tariff Schedules, and duty was paid on such merchandise. Due 
to a reorganization of purchasing functions, this type of merchandise is 
now being imported by the Defense Logistics Agency for the Corps of 
Civil Engineers. The Defense Logistics Agency, on a recent importa- 
tion of such turbine components, has certified that this merchandise 
qualifies as emergency war material and has entered this merchandise 
under item 832.00, TSUS, the duty-free entry provision for emergency 
war material. The district director of the port of entry involved 
questions whether such merchandise qualifies as emergency war 
material, as defined in 32 CFR, part 6, and entitled to duty-free entry 
under item 832.00, TSUS. 

Law and analysis.—Item 832.00, TSUS, provides that articles for 
military departments certified to the Commissioner of Customs by 
the authorized procuring agency to be emergency war material pur- 
chased abroad is entitled to duty-free entry. 32 CFR, part 6 sets 
forth the definition of emergency war material. Section 10.102(b) of 
the Customs Regulations (19 CFR 10.102(b)), sets forth the certifi- 
cation requirements. 

A similar question, as the one raised in this case, was submitted to 
the Attorney General by the Secretary of the Treasury in a letter dated 
August 13, 1943. The issue in that case was framed as follows: 

Whether importations which are made pursuant to the provi- 
sions of [the predecessor to item 832.00. TSUS, and section 
10.102, Customs Regulations] are in fact, importations of war 
material entitled to duty-free entry or whether the Collector 
may rely on a certificate made in accordance with [the predecessor 
to section 10.102, Customs Regulations]. 

It was the opinion of the Attorney General that the predecessor of 
item 832.00, TSUS, made it the function of the procurement office to 
determine whether the imported merchandise constitutes war material 
within the meaning of the act. The opinion further states that: 

When any such officer has determined that the material being 
imported is a war material entitled to duty-free entry under the 


statute and has executed the certificate provided for [under 
the predecessor to section 10.102(b), Customs Regulations] the 
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Customs officials are not required to make an independent deter- 
mination of the matter, but may rely upon the determination 
made as embodied in the certificate—40 Opinions of the Attorney 
General 283 (1943). 

We have construed this opinion to permit Customs officials to allow 
merchandise to be entered duty free under item 832.00, TSUS, when- 
ever the material has been properly certified by an authorized procure- 
ment officer of the Department of Defense and there has been com- 
pliance with the pertinent Customs Regulations. I.A. 76-169, 048978, 
dated January 18, 1977. 

However, the district director, in his capacity as the senior Customs 
official in the area, would not be precluded from bringing what he 
perceives to be a discrepancy in the application of title 32 of the Code 
of Federal Regulations to the attention of the responsible management 
officials in the procuring agency and requesting their further consid- 
eration as to whether the article involved qualifies as emergency war 
material. The district director shall follow the recommendation made 
by the procuring agency after its further consideration of this matter, 
since that agency is primarily responsible for determining whether an 
article qualifies as an emergency war material. 

Holding.—If the district director has reason to believe that the 
imported article does not qualify as emergency war material, even 
though such article has been certified by the procuring agency as such, 


he may bring this matter to the attention of the procuring agency and 
request its further consideration on this matter. In such instances, the 
district director shall follow the recommendation made by the pro- 
curing agency after it has further considered the matter. 


(C.S.D. 80-223) 
Classification: Replicas of Spacecraft in Movie “Star Wars’; Models 


Date: February 8, 1980 
File: CLA-2:RRUCGC 
055398 c 


The specific vehicles involved are the X-wing Fighter, Tie Fighter, 
and the Land Speeder. These vehicles are replicas of the spacecraft 
used in the movie ‘Star Wars.” 

The inquirer maintains that the subject vehicles are classifiable 
under the provision for other models, in item 737.15, Tariff Schedules 
of the United States (TSUS). 

Issue.—Whether the merchandise is classifiable as claimed by the 
inquirer or is classifiable under the provision for other toys, not 
specially provided for, in item 737.95, TSUS. 
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Law and Analysis.—Schedule 7, part 5, subpart E, headnote 2, 
TSUS, provides that “For the purposes of the tariff schedules a ‘toy’ 
is any article chiefly used for the amusement of children or adults.” 

The superior heading to items 737.05 through 737.15, TSUS, 
provides in part for ‘“‘model trains, model airplanes, model boats, and 
other model articles, all the foregoing whether or not toys * * *.” 
[Italic added.] 

A model is a representation of a particular object having either a 
present or prior physical existence, a contemplated future existence, 
or an existence in plans or drawings, literature, or folklore. 

In the case of Lohzin & Born v. United States, 79 Cust. Ct. 34, D.C. 
4710 (1977), the court suggested that to come within the common 
meaning of the term “model,” an article need not be an exact or ac- 
curate representation of something in existence. It is sufficient if it 
is more than a crude form of a class of articles and recognizably 
represents an article that existed in fact or legend. 

In the case of Arthur R. Sawers v. United States, 60 Cust. Ct. 593, 
C.D. 3467 (1968), the court in holding that model boats of superior 
quality and craftsmanship were classifiable as models under item 
737.15, TSUS, very liberally construed that provision stating ‘‘that 
item 737-15 in providing for model boats encompasses all forms of 
model boats irrespective of value, quality, or craftsmanship.” 

The inquirer maintains that the term “existed in fact’? can be 
encompassed by existence in a movie. We are unable to accept such 
a theory because the vehicles in issue never had an existence in 
reality. A mere existence on the screen does not equate to existence 
in fact. 

The inquirer also states that the vehicles involved exist in legend. 
Webster’s New Collegiate Dictionary defines the term legend as “a 
popular myth of recent origin” and myth as ‘“‘a person or thing having 
only an imaginary or unverifiable existence’. It should be noted that 
other dictionaries are not in agreement with the cited definition. The 
American College Dictionary defines legend as ‘‘a nonhistorical or 
unverifiable story handed down by tradition from earlier times and 
widely regarded as historical.” The Oxford English Dictionary uses 
“An unauthentic or nonhistorical story; especially one handed down 
from earlier times and widely regarded as historical.” 

Even though the dictionary definitions stated above are not in 
complete agreement as to the definition of the word “legend,” we 
believe that the vehicles depicted in the movie “Star Wars” can be 
validly described as legendary. 

It has been established that prototypes of the instant vehicles did 
and probably still do exist as studio mockup models for shooting the 
film ‘Star Wars’. These vehicles are actually models of the studio 
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props. An examination of the models reveals that they are very detailed 
and are not crude replicas of the studio props. 

Holding —The ‘Star Wars’ vehicles including the ‘X-wing 
Fighter,” ‘Tie Fighter,” and the ‘Land Speeder’ are classifiable 
under the provision for other models in item 737.15, TSUS, and cur- 
rently dutiable at the rate of 16.3 percent ad valorem or entitled to 
free entry under the Generalized System of Preferences, if qualified. 


(C.S.D. 80-224) 
Classification: Aquarium Nets 


Date: February 8, 1980 
File: CLA-2-RRUCGC 
060802 MH 


This ruling concerns the classification of aquarium nets, products 
of either Korea or Taiwan. 

Facts—No sample of the merchandise is presented. The mer- 
chandise is described only as ‘‘aquarium nets” of the type used in 
the home or in pet shops. The instant merchandise is stated to be in 
chief value of manmade fibers. 

Issue.—Whether the instant merchandise constitutes a fishing net 
for tariff purposes. 

Law and Analysis—The Customs Service has developed an es- 
tablished and uniform practice to classify aquarium nets in chief 
value of manmade fibers under the provision for fish netting and 
fishing nets in item 355.45, Tariff Schedules of the United States 
(TSUS). See T.D. 56007(21) and Headquarters Ruling Letter 034817. 

In a very recent case, however, the U.S. Customs Court held that 
decorative fish netting used for display purposes was not classifiable 
under the provision for fish netting and fishing nets in item 355.35, 
TSUS. Pier I Imports, Inc. v. United States, — Cust. Ct. — C.D. 
4819 (1979). 

The court noted with approval the Government’s contention that 
items 355.35 through 355.46, TSUS, were intended to encompass 
only commercial fishing nets and fish netting. The court concluded 
that as the merchandise at bar was not suitable for commercial 
fishing, the plaintiff had failed to sustain its burden of proof. 

Section 152.16, Customs Regulations, provides that the principles 
of a court decision favorable to the government shall be applied to 
merchandise affected by such principles provided that the merchan- 
dise has been entered or withdrawn for consumption after 30 days 
from the date of the publication of the court decision. The publication 
of the court’s decision is deemed adequate of a change in position. 
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The classification of the instant merchandise is clearly affected by 
the principles in Pier I Imports. Like the merchandise at bar, the 
instant merchandise is not suitable for commercial fishing. 

The aforementioned uniform and established practice notwithstand- 
ing, the instant merchandise is not classifiable under the provisions 
for fishing nets, in item 355.45, TSUS. 

Holding.—Assuming it is in chief value of manmade fibers, the 
instant merchandise is classifiable in item 386.09, TSUS, dutiable at 
the rate of 25 percent ad valorem. Merchandise classifiable in item 
386.09, TSUS, may be eligible for duty-free treatment under the 
Generalized System of Preferences provided for in general headnote 
3c(ii), (copy enclosed), if the applicable criteria are met. 

Effect on Other Rulings.—Pursuant to section 177.9(d), Customs 
Regulations, prior Headquarters decisions inconsistent with the above 
ruling are modified in accordance with the principles announced below. 

The change in the classification of aquarium dip nets in chief value 
of textile materials announced in this ruling shall not be applied to 
merchandise where the change in classification results in the imposition 
of a higher rate of duty except to merchandise which is entered or 
withdrawn for consumption atter 30 days from the date of this ruling. 


(C.S.D. 80-225) 


Conditionally Free Merchandise: Aircraft Parts Imported Under the 
Civil Aircraft Agreement 


Date: February 12, 1980 
File: ENT-1-01-RRUEE 
712178 M 


This ruling concerns the importation of aircraft parts under the 
Civil Aircraft Agreement (title VI of Public Law 96-39). 

Issues.—(1) Can the required Customs certification statement be 
given on the invoice? (2) Does the term ‘certified for use in civil 
aircraft,” as used in the Civil Aircraft Agreement, require that the 
aircraft part has been imported for use in civil aircraft in the United 
States? 

Facts —A Canadian manufacturer notes that the telegram of De- 
cember 17, 1979, implementing title VI of Public Law 96-39, effective 
January 1, 1980, requires that the appropriate Customs certification 
statement must “‘be stamped, typed, or printed on the entry summary 
or submitted as a separate document.” This manufacturer inquires 
whether a preprinted Customs certification statement on each invoice 
would satisfy this requirement. 
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The same manufacturer sends semifinished aircraft parts to the 
United States for completion. These parts have approved part num- 
bers and have received from the Canadian airworthiness authority the 
type of approval which is recognized by the Federal Aviation Adminis- 
tration (FAA) as equivalent to FAA parts manufacturing approval. 
These parts are returned to Canada either for immediate incorpora- 
tion in a civil] aircraft there or for inclusion in its spare parts inventory 
and eventual inclusion in a civil aircraft. 

Law and Analysis.—Section 601 of Public Law 96-39, in pertinent 
part, provides that aircraft parts certified for use in civil aircraft and 
qualified under one of the listed item numbers of the tariff schedules 
may be imported free of duty. The term “certified for use’? means 
that the importer shall file a written statement, accompanied by such 
supporting documentation as the Secretary of the Treasury may 
require, with the appropriate Customs officer stating that the im- 
ported article has been imported for use in civil aircraft, that it will 
be so used, and that the article has been approved for such use by 
the FAA or by the airworthiness authority in the country of exporta- 
tion, if such approval is recognized by the FAA as an acceptable 
substitute for FAA certification, or that an application for approval 
for such use has been submitted to, and accepted (received) by, 
the FAA. 

General interpretative rule 10(e), TSUS, provides that in the 
absence of special language or context which otherwise requires: 

(i) a tariff classification controlled by use (other than actual 
use) is to be determined in accordance with the use in the United 
States at, or immediately prior to, the date of importation, of 
articles of that class or kind to which the imported articles 
belong, and the controlling use is the chief use; i.e., the use which 
exceeds all other uses (if any) combined; 

(ii) a tariff classification controlled by the actual use to which 
an imported article is put in the United States is satisfied only if 
such use is intended at the time of importation, the article is so 
used, and proof thereof is furnished within 3 years after the date 
the article is entered. 

It is our view that the telegram would not prohibit the Customs 
certification from being stamped, typed, or printed on the invoice. 
Such a statement placed on the invoice submitted with the entry 
summary would satisfy Customs requirements concerning the sub- 
mission of this certification. 

In regard to the second issue, we wish to point out that general 
interpretative rule 10(e)(i), TSUS, relates to chief use in the United 
States of that class or kind of which the imported articles belong. It 
does not concern itself solely with the actual use made of these par- 
ticular imported articles. (See Pistorino & Co., Inc. v. The United 
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States, C.A.D. 1234.) Therefore, the imported articles would not be 
excluded from the Civil Aircraft Agreement because they were not 
to be used as a part of civil aircraft in the United States. 

With regard to general interpretative rule 10(e) (ii), TSUS, we wish 
to point out that Report No. 96-249 of the Committee on Finance, 
U.S. Senate, on H.R. 4557, a bill to approve and implement the trade 
agreements, states in relevant part as follows: 


The certification requirement imposed under the amendment 
in section 601(a)(2) is a certification of use provision rather than 
an end use provision. The committee expects the Customs Service 
to monitor closely entries under the amendment under section 
601, and where necessary to protect the revenues, take appropriate 
action to insure the continuing validity of statements supplied to 
Customs under the certification requirement. 

A careful reading of the language of headnote 3(a), subpart C, part 
6, schedule 6, TSUS, pertaining to “certified for use in civil aircraft,’ 
discloses that this headnote does not require use in the United States. 
To do so would inject a requirement not in the statutory language. 

In summary, with respect to the use aspect, if the article is classified 
under one of the specified item numbers and the use will be in civil 
aircraft, whether in or outside of the United States, that article would 
be covered by the Civil Aircraft Agreement. 

Holding.—(1) The Customs certification statement required in con- 
nection with the importation of aircraft parts under the Civil Aircraft 
Agreement may be given on the invoice submitted with the entry 
summary. (2) The certification for use in civil aircraft does not require 
that such part be used in civil aircraft in the United States. 





Decisions of the United States 
Customs Court 


United States Customs Court 


One Federal Plaza 
New York, N.Y. 10007 


Chief Judge 
Edward D. Re 
Judges 


Paul P. Rao James L. Watson 
Morgan Ford Herbert N. Maletz 
Scovel Richardson Bernard Newman 
Frederick Landis Nils A. Boe 


Senior Judge 
Samuel M. Rosenstein 
Clerk 
Joseph E. Lombardi 


Customs Decision 


(C.D. 4877) 


Concorp E.ecrronics Corp., PLAINTIFF v. UNITED STATES, 
DEFENDANT 


Electronic Equipment (Tape recorders, etc.) 


Export VALUE—SEPARABLE APPRAISEMENTS—BUYING CoMMIS- 
SION 


Tape recorders, parts, and other electronic equipment exported 
from Japan between April 1970, and May 1971, and appraised 
on the basis of export value as defined in 19 U.S.C.A. 1401a(b) at 
total invoice values less bank interest charges, Held, properly 
appraised under the export value basis at total invoice values less 
bank interest charges and commissions as claimed by the importer 
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where the Government admits that an item invoiced as “Our 
Commission” was included as an element of value in the appraise- 
ments, and the uncontroverted evidence adduced by the importer 
in accordance with the principle of separability identifies the in- 
voiced commission as a bona fide buying commission paid to the 
Hosho Corp. of Japan as the importer’s agent for services which 
included routine inspection of the merchandise prior to shipment. 


Court No. 74-6-01614 
[Judgment for plaintiff.] 
(Decided October 14, 1980) 


Serko & Simon (Carl R. Soller and Margaret H. Sachter at the trial; Joel K. 
Simon with them on the brief) ; for the plaintiff. 

Alice Daniel, Assistant Attorney General, Joseph I. Liebman, Attorney in 
Charge, Field Office for Customs Litigation (Jerry P. Wiskin at the trial and on 
the brief), for the defendant. 

RicHarpson, Judge: The merchandise in this action consists of 
tape recorders, parts, and other electronic equipment exported from 
Japan and entered at the Port of New York between April 30, 1970 
and May 11, 1971. The merchandise was appraised on the basis of 
export value as defined in 19 U.S.C.A., section 1401la(b) (section 
402(b) of the Tariff Act of 1930, as amended by the Customs Simplifi- 
cation Act of 1956). In issue under the export value basis is the dutiable 
status of an item designated on the invoices as “Our Commission”’. 
The importer contends that this item is nondutiable because it is a 
buying commission.! 

The record in this action, hereinafter referred to as Concord II, 
consists of the testimony of four witnesses called on planitiff’s behalf, 
the entry papers, some documentary exhibits, and the record in 
Concord Electronics Corp. v. United States, 69 Cust. Ct. 241, A.R.D. 
304, 345 F. Supp. 1000 (1972), appeal dismissed, 60 CCPA 185 (1972), 
hereinafter referred to as Concord I, which was incorporated into the 
record in Concord II. In Concord I, an appellate term of the Customs 
Court affirmed the dismissal of the appeals for reappraisement which 
was rendered by a single judge (Maletz, J.) for failure of proof (R.D. 
11744). Although Concord I involved the same parties and merchan- 
dise as are before the court in Concord II, the court never reached the 
issue as to the dutiable status of the commission in Concord I because 
the court found that the importer had never surmounted the separa- 
bility hurdle, i.e., the capacity of a challenging party to limit its proofs 
to the single issue of the dutiability of the commission, owing to the 
severable character of the appraisement. The Concord I court reasoned 
that 


1A claim in the complaint that certain inland charges are nondutiable was expressly abondoned by 
plaintiff. 
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there is no evidence to show what the appraising officer did except 
that he placed a red check mark in the column headed ‘“Ap- 
praised” on the summary sheet, thus indicating that the appraised 
value agreed with the entered value. (P. 244.) [Italic added.] 
And the court went on to conclude that 

even if the commissions are bona fide buying commissions, they 
may not be deducted from the appraised values in order to 
establish different dutiable values, in the absence of evidence of 
all the elements of export value * * *. (Pp. 246-247.) 


Concord II raises again the separability issue and the related issue 
as to the bona fides of the alleged buying commission. With respect to 
separability, the record in Concord II shows that plaintiff requested 
of defendant to admit, pursuant to Rule 6.2 of the Customs Court 
Rules, that “the commission indicated on the entry documents was 
included as one of the elements of value in determining the appraised 
value of that entry.” And defendant responded to this request under 
the rule with a categorical ‘“Admitted.” 

Additionally, import specialist Harold O’Neil testified that the 
Stamp “Correction Approved” placed on the summary sheet in entry 
401377 reflected the fact that the commission shown on the invoice 
was originally deducted by the broker as nondutiable in his calculation 
of entry value, but was added back on instructions from the entry 
clerk when the clerk rejected the entry and returned it to the broker 
for that purpose. And it was also brought out in the witness’ testi- 
mony that after the court’s initial decision in Concord I, Mr. O’Neil 
wrote on a transmittal and routing slip under date of December 17, 
1973, directed to the Protest Section the words “appeal for reappraise- 
ment dismissed per RD 11744—6/1/71 Commission remains dutiable”’ 
(exhibit 1). 

Plaintiff argues that this evidence establishes that the appraise- 
ments in Concord II are separable. Defendant disagrees. 

The court agrees with plaintiff. In the court’s opinion, defendant’s 
response to plaintiff’s request for admissions conclusively removes the 
question of separability from contention in the case. 

The admitted matter indicates that the commission on the entry 
documents was included as one of the elements of value in determining 
the appraised value. By admitting this, defendant identifies a com- 
mission as an element included in the admittedly unitary appraised 
value. It matters not at this point, as defendant undertakes to argue, 
that the admission does not establish to what extent or in what sense 
the stated commission was included as an element of value. It is the 
function of the challenging party’s evidence to ferret out the details 
relative to the identity and purpose of the commission. Cf. United 
States v. Imperial Products, Inc., 65 CCPA 38, C.A.D. 1203, 570 F. 2d 
337 (1978). 
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Admission practice under the court’s rules requires that a party 
specifically admit or deny the matter or set forth the reasons why the 
answering party cannot truthfully admit or deny the matter. The 
documentary evidence noted substantiates the genuine character of 
the admission, and indeed, may well have been the inducement for the 
admission itself. The admission is binding on the defendant. 

Since defendant admits that a commission constitutes an element 
of the appraised value, the appraisements in Concord II are separable. 
H. M. Young Associates, Inc. v. United States, 69 Cust. Ct. 155, 159, 
C.D. 4388 (1972), aff'd, 62 CCPA 20, C.A.D. 1138, 505 F. 2d 721 
(1974). And plaintiff may challenge the dutiability of the commission 
without disturbing the presumptively correct appraisements as to 
the other elements. 

With respect to the commission, Howard P. Ladd, plaintiff’s 
former president, testified that plaintiff, on the basis of a 50-percent 
stock interest in the Hosho Corp. (down from complete control 
originally), utilized Hosho solely as a buying agent in connection 
with the importation of merchandise Concord acquired from various 
Japanese manufacturers with whom it negotiated directly. And Ladd’s 
testimony is corroborated by reference to a buying agency agreement 
dated January 25, 1968, contained in a report of a regional customs 
representative bearing date of November 30, 1971 (exhibit 7). The 
agreement provides for a 1.3 percent commission to the Hosho Corp. 
And the source investigated in the report disclosed that Hosho acted 
only as a buying agent and received only a commission for its services. 

Of particular interest in the regional representative’s report is 
documentation in the form of sales notes and an invoice of one of the 
Japanese manufacturer’s, namely Matsushita Electric Industrial Co., 
Ltd. Although these documents as reproduced in the report are 
mostly illegible, there is enough data on them to indicate the manu- 
facturer’s awareness of plaintiff’s interest in the merchandise as buyer 
even though delivery is to be made to Hosho. 

Also, there is the affidavit of B. Takahashi, dated January 12, 
1970, the managing director of Matsushita Electric Trading Co., Ltd. 
of Tokyo, Japan, which was received in evidence in Concord I as 
exhibit 2. The Takahashi affidavit names plaintiff as purchaser of 
the merchandise and identifies Hosho as plaintiff’s agent. And, in 
an invoice attached to the affidavit as exhibit A, the Hosho Corp. is 
designated as a buying agent of Concord Electronics Corp. 

Other evidence in the record is to the same effect, namely, the 
affidavit of Mike Miyake, dated January 12, 1970, president of the 
Hosho Corp. which was received in evidence in Concord I as exhibit 1. 

Defendant, who called no witnesses, has introduced no evidence 
indicative of the parties’ participation in these transactions in a 
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capacity different from that set forth in the evidence noted. Some 
question is raised by defendant relative to Hosho’s activities as 
ranging beyond the duties of a buying agent in connection with 
inspection services. 

In Concord II, Mr. Ladd testified that Hosho visited the factory 
where plaintiff was having merchandise made and inspected the 
merchandise before shipping. In Concord I, the Miyake affidavit 
states, in this connection, ‘‘We observe production of Concord goods 
and inspect them when ready for shipment to make certain that they 
meet Concord’s specifications.” But testimony of Mr. Ladd in Con- 
cord I is indicative of the superficial nature of this inspection service. 
On cross-examination Mr. Ladd testified (R. 39-40): 

Q. Do they inspect the merchandise for you? 

A. Yes. 

Q. I didn’t notice that in the affidavit of Mr. Miyake. But 
they do inspect the merchandise for you, that’s one of the things 
for which they are paid? 

A. At some factories, yes. 

Q. They ‘observe the production of Concord goods and inspect 
them when ready for shipment to make certain that they meet 
Concord’s specifications.”’ They didn’t do too well when you had 
an $80,000 claim against Matsushita. 

A. It is very difficult to inspect the quality of merchandise. 
You have to design it in. 

Q. I didn’t get that. 

A. Their inspection of a product doesn’t guarantee that it’s 
going to stand up in the field as a consumer product, and ours 
would not be the first company that had that type of problem. 

Q. Are you telling me that Concord was able to get Matsushita 
to give them an $80,000 adjustment on something which had a 
bad design, that didn’t meet market specifications? 

A. No. This actually was not Matsushita, it was another 
company. There was a product shipped in fairly large quantities 
which we shipped in turn, when we inspected, found it was 
satisfactory, shipped to the retailers around the United States. 
And there were many of them, after they were purchased by 
consumers, were defective and returned to the retailer, who in 
turn returned them to us and said, ‘This product is defective.” 

Q. What was the defect? Was it a factory defect? 

A. It was a factory defect. 

Q. Hosho couldn’t determine that? 

A. Hosho couldn’t determine that due to the shipping of 
merchandise in climatic changes of variations, humidity, tem- 
perature, and vibration. The cabinets would deteriorate, some 
components deteriorated. The merchandise didn’t perform in 
the field. 

Q. As a matter of fact, you said that you didn’t go to Hosho 
of Japan for a claim on this, but you went to the manufacturer? 

Right. 

On the evidence the court agrees with plaintiff that the record is 

clearly supportive of the existence of a bona fide buying agency which 
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renders the underlying commission nondutiable. And the nondutiable 
status of the commission is not affected by the fact that it was paid 
in part for inspection services. As the court views the evidence the 
inspection services performed by Hosho were not of a quality control 
type affecting production of the merchandise, but rather were of the 
ordinary, garden variety post-production type that is commonly 
expected of a buying agent in the performance of its duties. Cf. 
International Fashions v. United States, 64 CCPA 35, 38, C.A.D. 1180, 
545 F. 2d 138 (1976). 

For the reasons stated, plaintiff has sustained the issuable allega- 
tions of the complaint relating to the commission. Consequently, 
defendant’s motion to dismiss for failure of proof, made at the con- 
clusion of plaintiff’s case, is denied. And the court finds as facts: 

1. That the merchandise in this action consists of tape recorders, 
parts, and other electronic equipment manufactured in Japan and 
exported therefrom between April 1970, and May 1971. 

2. That said merchandise was appraised upon entry at the port 
of New York on the basis of export value as defined in 19 U.S.C.A., 
section 1401la(b) (section 402(b) of the Tariff Act of 1930, as amended 
by the Customs Simplification Act of 1956) at the total invoice values 
less bank interest charges. 

3. That there is evidence in the record that the amounts shown on 
the invoices for “Our Commission” are a charge for a bona fide buying 
commission. 

4. That defendant admits that the invoiced charge for “Our Com- 
mission” was included as an element of value in the appraisement of 
said merchandise. 

Upon these facts the court concludes as matters of law: 

1. That the appraisements herein are separable. 

2. That export value as defined in 19 U.S.C.A., section 1401a(b) 
(section 402(b) of the Tariff Act of 1930, as amended by the Customs 
Simplification Act of 1956) is the proper basis for determination of 
the value of the merchandise herein. 

3. That said values are represented by the total invoice values less 
amounts shown on the invoices for bank interest charges and 
commissions. 

Judgment will be entered herein accordingly. 
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Appeals to U.S. Court of Customs 
and Patent Appeals 


Appeal 81-1.—Texas Instruments Incorporated v. United States.— 
INTEGRATED Circuits, Sitect TRANSISTORS, AND METAL 
Can TRrAnsistors—ArticLEes ASSEMBLED ABRoAD—U.S. Com- 
PONENTS—COoNSTRUCTED VALUE—SuMMARY JUDGMENT. Appeal 
from C.D. 4867. 


This action involves importations of integrated circuits, silect 
transistors, and metal can transistors assembled in Curacao, Nether- 
lands Antilles, by Geographical Service Inc., a wholly owned subsid- 
iary of plaintiff-appellant, and exported to the United States. In 
issue before the Customs Court on plaintiff’s motion and defendant’s 
cross-motion for summary judgment was the propriety of the ap- 
praising officer’s actions in (1) disallowing item 807.00 treatment for a 
plastic epoxy molding compound used in the assembly of some of the 
imported devices, (2) making certain additions to or refusing to make 
certain reductions against the cost of components fabricated or 
purchased in the United States for use abroad in the assembly of the 
imported devices, (3) making certain additions to labor costs, general 
expenses, and profit, and (4) making improper value calculations in 
the application of the duty-free allowance. Appraisement on the basis 
of constructed value under section 402(d), Tariff Act of 1930, as 
amended by the Customs Simplification Act of 1956 (19 U.S.C. 
1401a(d)), was conceded by the parties to be the proper basis for 
determination of the value of the imported devices. The Customs Court 
granted plaintiff’s motion for summary judgment in part and granted 
defendant’s cross-motion for summary judgment. 

On appeal to the Court of Customs and Patent Appeals, plaintiff- 
appellant states: 

The court below determined that transactions involving the 
movement of materials and supplies from the importing parent 
to its wholly owned offshore’ assembly subsidiary, the only 
exporter of transistor devices in the country of assembly, and the 
return movement of assembled transistor devices from the sub- 
sidiary to the importing parent, at transaction prices dictated by 
the parent, were bona fide sales transactions for purposes of 
section 402(d) of the Tariff Act of 1930, as amended by the 
Customs Simplification Act of 1956. “ 
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With respect to the computation of the constructed value of the 
assembled transistor devices imported by the parent from its 
assembly subsidiary, the lower court determined that the cost of 
materials and fabrication element embraced all costs and expenses 
incurred by the importing parent to manufacture or acquire 
component materials in the United States plus intracompany and 
intercorporate profit markups utilized by the importing parent 
solely for internal management purposes. 

As to the element of general expenses, the court below articu- 
lated the controlling principle of law that the computation of the 
amount of the statutory addition for general expenses is limited 
as to place, i.e., the country of exportation. Concerning the 
statutory addition for profit, the court held that the determina- 
tion of this element was also limited as to place and that the 
assembler’s rate of profit should be applied to a cost basis inclusive 
of an amount for materials provided by the parent-importer. 

It is claimed that the Customs Court erred in holding that the 
movements of piece parts and components from the parent-importer 
to its wholly owned offshore assembly facility, at the risk of the parent- 
importer and pursuant to highly restrictive conditions imposed by the 
parent-importer, for use solely in the assembly of finished devices 
for the exclusive use of the parent-importer, were sales transactions 
for purposes of section 402(d) of the Tariff Act of 1930, as amended 
by the Customs Simplification Act of 1956; in holding that transfer 
prices dictated by the parent-importer for piece parts, components, and 
factory overhead supplies, startup-related supplies, and administra- 
tive supplies furnished to its wholly owned assembly facility, and 
for assembled transistor devices transferred from the assembling 
subsidiary to its parent-importer, were to be treated as the equivalent 
of prices determined in arm’s-length transactions between unrelated 
parties for purposes of the determination of statutory constructed 
value; in holding that the parent-dictated transfer prices for piece 
parts and components manufactured or purchased by the parent 
in the United States and transferred to the related assembler, were 
actual costs within the meaning of section 402(d)(1) of the Tariff 
Act of 1930, as amended by the Customs Simplification Act of 1956; 
in holding that intracompany and intercorporate profit markups 
utilized for internal management purposes in connection with piece 
parts and components manufactured or purchased by the parent- 
importer in the United States and transferred to the assembly sub- 
sidiary constituted costs that were includable in the cost of materials 
element of the constructed value of the imported devices assemble 
from the piece parts and components provided by the importer; in 
holding that the appraising officer correctly determined, with respect 
to piece parts and components transferred to the related assembler 
by the parent-importer, the cost of materials and fabrication within 
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the meaning of section 402(d)(1); in holding that parent-dictated 
transfer prices for factory overhead supplies, startup-related supplies, 
and administrative supplies purchased by the parent in the United 
States and transferred to the assembler were actual expenses of the 
receiving subsidiary within the meaning of section 402(d)(2) of the 
Tariff Act of 1930, as amended by the Customs Simplification Act 
of 1956, for purposes of determining the amount for the general 
expenses element of constructed value; in holding, with respect to 
factory overhead supplies, startup-related supplies, and administra- 
tive supplies transferred to the related assembler by the parent- 
importer, that the amount for general expenses was correctly to be 
determined, within the meaning of section 402(d) (2), based exclusively 
on importer-dictated transfer prices; in holding that parent-importer- 
dictated transfer prices for assembled transistor devices imported 
by the parent from its wholly owned assembler, that were determined 
by the appraising officers to be unacceptable as a basis for appraise- 
ment, were, nevertheless, to be treated as the functional equivalent 
of arm’s-length transaction prices between unrelated parties for 
purposes of determining the amount of the addition for profit element 
of the constructed value of the imported units; in holding that the 
exporting subsidiary’s booked profit, which was a function of parent- 
company-dictated transfer prices for materials, supplies, technology, 
and finished devices, was profit within the meaning of section 402(d) (2) ; 
in holding that the amount for profit was correctly to be determined, 
within the meaning of section 402(d)(2), based on importer-dictated 
transfer prices; in holding that for purposes of determining the addi- 
tion for profit element of the constructed value of the assembled 
devices, within the meaning of section 402(d)(2), the assembler’s 
rate of profit was to be applied to a cost basis inclusive of an amount 
for the piece parts and components furnished at the risk of the parent- 
importer in accordance with highly restrictive conditions imposed 
by the parent-importer; in not holding that cost of materials and of 
fabrication within the meaning of section 402(d)(1), was limited to 
actual cost; in not holding that, for purposes of establishing actual 
costs and expenses within the meaning of the cost of materials and 
fabrication element of constructed value, the importer-parent-dictated 
transfer prices for piece parts and components furnished by the 
importer-parent to the related assembler must be adjusted as claimed 
by the parent-importer so as to account for differences between the 
standard costs and the actual costs to purchase or manufacture the 
piece parts and components in the United States and so as to exclude 
intracompany and intercorporate profit markups utilized by the 
parent-importer for internal management purposes; in not holding 
that general expenses within the meaning of section 402(d)(2), were 
limited to actual cost; in not holding that, for purposes of establishing 
actual costs and expenses within the meaning of the general expenses 
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element of constructed value, the parent-importer-dictated transfer 
prices for factory overhead supplies, startup-related supplies, and 
administrative supplies furnished to the assembly subsidiary must 
be adjusted as claimed by the parent-importer so as to account for 
differences between the standard costs and the actual costs to purchase 
such supplies in the United States; in not holding that where the 
booked profit of a wholly owned assembler is a function of parent- 
importer-dictated transfer prices for component materials, technology, 
supplies, and assembled devices, there can be no actual profit within 
the meaning of section 402(d)(2); in not holding that where the 
booked profit of a wholly owned subsidiary that is the only assembler 
operating in the country of exportation is a function of parent- 
importer-dictated transfer prices, the profit element of the constructed 
value of the assembled devices is correctly to be established utilizing 
the rate of profit earned by the parent-importer in arm’s-length sales 
of the imported merchandise to unrelated buyers; in not holding 
that the transfers of piece parts and components supplied to the 
assembler by the parent-importer at its risk and at transfer prices 
dictated by it, for use exclusively in the assembly of finished devices, 
were not sales transactions within the meaning of the customs law 
for purposes of establishing the amount of the addition for profit 
element of the constructed value of the imported devices; in not 
holding that the amount for profit usually added, within the meaning 


of section 402(d)(2), must be computed, in the case of a wholly owned 
assembler, by applying the rate of profit earned on arm’s-length 
sales of assembled devices to a cost basis that does not include the 
cost of piece parts and components furnished by the parent-importer 
without risk to the related assembler. 


Appeal 81-2.—Way Distributors, Inc. v. United States—SuHEErs oF 
Russer UseEp ror SHOE SoLEsS—ExpPANDED RuBBER—RUBBER 
SHeets—Rvuspser Artictes Nor Speciatty Provipep For— 
TSUS—InterprerativE Rue; ADMINISTRATIVE PROCEDURE 
Act—AmeEricaNn Manuracturers’ Protest; Tarirr Act oF 
1930. Appeal from C.D. 4870. 


In this case sheets of rubber used for making shoe soles, known by 
the trade names of Borvinide, Polyflex, Superlite, and Norazell, were 
classified as expanded rubber under item 770.80 of the Tariff Schedules 
of the United States and assessed with duty at the rate of 12.5 percent 
ad valorem. Plaintiff-appellant claimed that the merchandise should be 
classified as rubber sheets under item 771.42, dutiable at the rate of 
6 percent or, alternatively, as rubber articles not specially provided 
for under item 774.60, dutiable at the rate of 8.5 percent. Plaintiff 
also claimed that ORR ruling 202-71, upon which the disputed classi- 
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fication was based, was promulgated in violation of the rulemaking 
provision of the Administrative Procedure Act, 5 U.S.C. 553, and, 
further, that ORR ruling 202-71 was issued in violation of section 
516(b) of the Tariff Act of 1930, as amended (19 U.S.C. 1516(b)). 

The Customs Court found that the classification was substantively 
and procedurally correct and overruled plaintiff’s claims. 

It is claimed that the Customs Court erred in finding for and entering 
judgment for the defendant; in not finding for and not entering judg- 
ment for the plaintiff; in finding and holding that the merchandise 
was classifiable under item 770.80, supra; in not finding and holding 
that the merchandise was classifiable under item 771.42 or in the 
alternative under item 774.60, supra; in finding and holding that the 
merchandise was expanded rubber or plastics; in not finding and 
holding that semiexpanded or semicompacted rubber is a distinctly 
and commercially different product from expanded rubber; in finding 
and holding that ORR ruling 202-71 was not promulgated in violation 
of the Administrative Procedure Act, 5 U.S.C. 553; in not finding 
and holding that the January 3, 1970 letter from the attorney for 
the Rubber Manufacturers’ Association to Customs was a complaint 
to the Customs Service about the assessment of duties on products 
imported by Way Distributors, Inc. the plaintiff/appellant in this 
case, and another importer; in finding and holding that the Customs 
Headquarters response to the June 3, 1970 letter was an interpretative 
rule and specifically exempt from the notice and participation require- 
ment of the Administrative Procedure Act, 5 U.S.C. 553(b)(A); in 
not finding and holding that the response to the June 3, 1970 letter in 
the form of ORR ruling 202-71, assuming arguendo the ORR ruling 
is an interpretative rule, had substantial impact on the plaintiff and 
thereby violated the plaintifl’s rights to procedural due process as 
set forth in the Administrative Procedure Act, 5 U.S.C. 553(b)(A); 
in finding and holding that ORR ruling 202-71 was not issued in 
violation of section 516(b) of the Tariff Act of 1930, as amended (19 
U.S.C. 1516(b)); in not finding and holding that the Customs Service 
iailed to follow the congressional mandate contained in section 516(b), 
which requires that American manufacturers’ complaints be filed in 
the manner and form described by said section 516(b) and the perti- 
nent Customs Regulations, 19 CFR 17.11; in not finding and holding 
that the Customs Service granted relief to an association of American 
manufacturers, producers, or wholesalers which did not have legal 
standing for such relief under section 516(b); in not finding and 
holding that the plaintiff, Way Distributors, Inc., was entitled to 
notice and comment under section 516 of the Tariff Act of 1930, as 
amended (19 U.S.C. 1516); in not finding and holding that an asso- 
ciation does not have legal standing under the Customs Regulations 
to request a ruling on prospective imports. 





International 
Trade Commission Notices 


Investigations by the U.S. International Trade Commission 


DEPARTMENT OF THE TREASURY, October 30, 1980. 


The appended notices relating to investigations by the U.S. Inter- 
g g y 

national Trade Commission are published for the information of 

Customs officers and others concerned. 


R. E. CuHasen, 
Commissioner of Customs. 


In the Matter of 
Certain Hotiow Fiser ArtiriciaL¢ Investigation No. 337-TA-81 
KIDNEYS 


Motion 81-23 Granted 


On October 6, 1980, the Commission voted to grant motion 81-23 
and extend the time for completion of the hearing before the presiding 
officer until December 2, 1980. 

Copies of the Commission’s action and order and any other public 
documents in this investigation are available to the public during 
official working hours (8:45 a.m. to 5:15 p.m.) in the Office of the 
Secretary, U.S. International Trade Commission, 701 E Street NW., 
Washington, D.C. 20436; 202-523-0161. 

By order of the Commission. 

Issued : October 20, 1980. 

Kennetu R. Mason, 
Secretary. 
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INTERNATIONAL TRADE COMMISSION NOTICES 
701-TA-65, 66, 67, and 68 (Preliminary) 


LEATHER WEARING APPAREL From Brazit, Korea, TAIWAN AND 
Uruauay 


Notice of Institution of Preliminary Countervailing Duty Investigations 
and Scheduling of Conference 


AGENCY: U.S. International Trade Commission. 


ACTION: Institution of preliminary countervailing duty investiga- 
tions to determine whether there is a reasonable indication that an 
industry in the United States is materially injured, or is threatened 
with material injury, or the establishment of an industry is materially 
retarded, by reason of allegedly subsidized imports from Brazil, 
Korea, Taiwan, and Uruguay of leather wearing apparel, provided 
for in item 791.76 of the Tariff Schedules of the United States (TSUS). 
EFFECTIVE DATE: October 15, 1980. 


FOR FURTHER INFORMATION CONTACT: Vera  Libeau, 
Senior Investigator; 202-523-0368. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


These investigations are being instituted following receipt of a 
petition on October 15, 1980, filed by Ralph Edwards Sportswear, 
Inc., on behalf of domestic producers of leather wearing apparel. The 
petition requested the imposition of additional duties in an amount 
equal to the net amounts of the alleged bounties or grants. 


AUTHORITY 


Section 703(a) of the Tariff Act of 1930 (19 U.S.C. 1671b(a)) 
requires the Commission to make a determination of whether there 
is a reasonable indication that an industry in the United States is 
materially injured, or is threatened with material injury, or the 
establishment of an industry in the United States is materially re- 
tarded, by reason of the alleged subsidized imports. Such a determi- 
nation must be made within 45 days after the date on which a petition 
is filed under section 702(b) or on which notice is received from the 
Department of Commerce of an investigation commenced under 
section 702(a). Accordingly, the Commission, on October 21, 1980, 
instituted preliminary countervailing duty investigations Nos. 701- 
TA-65, 66, 67, and 68. These investigations will be subject to the 
provisions of part 207 of the Commission’s Rules of Practice and 
Procedure (19 CFR 207, 44 F.R. 76457) and particularly, subpart B 
thereof. 
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WRITTEN SUBMISSIONS 


Any person may submit to the Commission on or before Novem- 
ber 17, 1980, a written statement of information pertinent to the 
subject matter of these investigations. A signed original and 19 copies 
of such statements must be submitted. 

Any business information which a submitter desires the Commis- 
sion to treat as confidential shall be submitted separately and each 
sheet must be clearly marked at the top ‘Confidential Business Data.”’ 
Confidential submissions must conform with the requirements of 
section 201.6 of the Commission’s Rules of Practice and Procedure 
(19 CFR 201.6). All written submissions, except for confidential 
business data, will be available for public inspection. 


CONFERENCE 


The Director of Operations of the Commission has scheduled a 
conference in connection with these investigations for 10 a.m., e.s.t., 
on November 12, 1980, at the U.S. International Trade Commission 
Building, 701 E Street NW., Washington, D.C. Parties wishing to 
participate in the conference should contact the senior investigator 
for these investigations, Ms. Vera Libeau (202-523-0368). It is 
anticipated that parties in support of the petition for countervailing 
duties and parties opposed to such petition will each be collectively 
allocated one hour within which to make an oral presentation at the 
conference. Further details concerning the conduct of the conference 
will be provided by the senior investigator. 


INSPECTION OF PETITION 


The petition filed in these cases is available for public inspection 
at the Office of the Secretary, U.S. International Trade Commission. 
By order of the Commission. 
Issued: October 22, 1980. 
Kennetu R. Mason, 
Secretary. 
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